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2 THE MINNEAPOLIS & ST. LOUIS RAILWAY COMPANY VS. 


3 Complaint. 
STATE OF Minnesota, County of Freeborn: 
In District Court. 
Frep. G. Herrick, Plaintiff, 
v. 
Tue MINNEAPOLIS AND St. Louis Rattway Company, Defendant. 


Now comes the above-named plaintiff, by Lovely & Morgan, his 
attorneys, and complains in civil action against the above-named 
defendant, and alleges that the defendant is a railroad corporation 
duly created by and organized under and pursuant to an act enti- 
tled “An act to incorporate the Minnesota Western Railroad Com- 
pany,” approved March 3rd, A. D. 1853, and the acts amendatory 
thereof, and inas its principal office and place of business at 
the city of Minneapolis, in said State of Minnesota, and owns and 
operates a railroad extending from the city of Minneapolis afore- 
said to the city of Ft. Dodge, in the county of Webster and 

State of lowa; that section 1307 of title ten of chapter 
4 5 of the code of said State of Iowa provides and is as 

follows, to wit: “Sec. 1307. Every corporation operating ¢ 
railway shall be liable for all damages sustained by any person, in- 
cluding employees of such corporation, in consequence of the neg- 
lect of agents or by any mismanagement of the engineers or other 
employees of the corporation, and in consequence of the wilful 
wrongs, whether of commission or omission, of such agents, engi- 
neers, or other emplovees, when such wrongs are in any manner 
connected with the use and operation of any railway on or about 
which they shall be employed, and no contract which restricts such 
liability shall be legal or binding ;” which statute was duly passed 
and enacted by the General Assembly of said State of lowa,and at the 
time of the injury hereafter stated was and still is in full force therein ; 

that previous to the injury hereafter stated this plaintiff was 
5 duly employed by defendant at said county of Webster, in said 

State of Iowa, to serve it in the capacity of brakeman, and 
thereafter, to wit, on or about the 6th day of December, A. D. 1881, 
while so in defendant’s employ at said county of Webster, it became 
and was the duty of plaintiff to couple together an engine and a 
freight car on one of defendant’s tracks, which engine was then in 
charge of one of defendant’s servants and employees, to wit, an en- 
gineer; that defendant and its agents and servants carelessly and neg- 
ligently omitted and neglected to provide or furnish said car which 
plaintiff was ordered to couple to said engine with a proper or suit- 
able link and pin with which to maxe said coupling; but, on the 
contrary, the said link and pin which were furnished and attached 
to said car to be used for that purpose were wholly unsuitable, de- 
fective, and out of repair, but were not known to plaintiff to be so 
until after the injury hereafter stated, whereby plaintiff was then 
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and there exposed to great, unusual, and unexpected risk, 
6 peril, and danger in the discharge of his duty in making said 
coupling. 

The plaintiff proceeded to make the coupling, and then and there, 
at said county of Webster, while making said couplings, in the dis- 
charge of his duty as aforesaid, without fault or negligence on his 
part, received a severe and permanent injury, to wit: His left hand 
was caught between the said engine and car and crushed and 
mangled ; that the bones of the thumb and two of the fingers were 
thereby broken and his hand otherwise greatly injured and wounded, 
making it necessary to amputate the thumb; that the injury to 
this plaintiff above set forth was caused and occasioned solely by 
reason and on account of the culpabie carelessness, negligence, and 
mismanagement of the engineer so in charge of said engine as afore- 
said, in the operation and management thereof, and in carelessly and 

recklessly driving said engine against said car contrary to and 
7 in violation of order and signals then and there duly given to 

him for the movement and running of said engine, and by 
the defendant carele ssly and ne lige ntly omitti ig and neglecting to 
provide proper and suitable m: achine ry as aforesaid; that “by reason 
and on account of the injury to this plaintiff, caused by the negli- 
gence and mismaragement of defendant and its employees as and 
in the manner above stated, plaintiff’s hand was and Is permanently 
crippled and maimed, and he is deprived of the use of his thumb 
and one of his fingers; that on account of said injury plaintiff be- 
came and still is sick, lame, and disabled, and from the time of the 
occur-ence of said injury until the 15th day of February, A. D. 
1882, plaintiff was wholly incapacitated from attending to any busi- 
ness or performing any labor, and during all that time plaintiff has 

suffered and still suffers great pain of body and mind, and 
8 was compelled to pay out large sums of money in endeavor- 

ing to get cured of his wounds, and is, as he is informed and 
believes, permanently injured so that he will never be as strong or 
able.to carry on his business as before, and is otherwise greatly in- 
jured, to his damage in the sum of five thousand dollars ; for which 
sum he demands judgment against defendant, with costs. 

Dated March 3rd, A. D. 1882. 

LOVELY & MORGAN, 


Plaintiff's Att'ys, Albert Lea, Minn. 


STATE OF MINNESOTA, # 
County of Freeborn, ons 


D. F. Morgan came before me personally, and, being duly sworn, 
on his oath says he is one of the attorneys for the plaintiff in the 
above-entitled cause; that the foregoing complaint therein is true 
to the best of his knowledge and belief, and the reason why this 
affidavit is not made by plaintiff is that he is absent from said 

county of Freeborn, where this affiant resides. 


9 . D. F. MORGAN. 


e 
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Subscribed and sworn to before me this 3rd day of March, A. D. 
1882. 
[ NOTARIAL SEAL. | JOHN A. LOVELY, 


Notary Public, Minnesota. 


Endorsed: Filed Jan. 9th, 1884. Geo. T. Gardner, clerk of dis- 
trict court. 


10 STaTE OF Minnesota, Freeborn County : 
District Court, 10th Judicial District. 


Frep. G. Herrick, Plaintiff, 
vs. 


Tue MINNEAPOLIS & St. Louts Ratnway Company, Defendant. 


Answering the complaint of the plaintiff in the cause above en- 
titled, defendant denies each and every allegation therein contained 
not hereinafter admitted. Defendant admits its corporate creation 
and existance as stated in said complaint. 

Defendant admits the enactment and existance of the Iowa statute 
as set forth in said complaint. As totheaverments of said complaints 
respecting the time or manner or place or extent of the plaintiff's 
alleged injuries and sufferings, or whether he was injured or suffered 
at ail, defendant has neither knowledge nor information sufficient 
to form a belief. Further answering, the defendant expressly denies 
that plaintiff was ever in its employ; denies that plaintiff was in 
anywise injured through the negligence of defendant’s engineer ; 
denies that the person who is alleged to have been engineer of the 
defendant and through whose alleged negligence the injury sued 
for is alleged to have been occasioned was a servant of this defend- 

ant or in its employ in any manner; denies that the alleged 
1] injuries sued for herein were occasioned, wholely or 

partly, by the alleged defective machinery or impliments; 
denies that said machinery or impliments or any of them were 
defective, and denies that they were in the use of the defend- 
ant at the time of said alleged injury; denies that it was plain- 
tiff’s duty to make the coupling as stated in said complaint, 
and denies that plaintiff was ordered by the defendant or any of its 
servants to make said 2 §ptgh denies that the plaintiff was ex- 
posed to great or unusual or unexpected risk or peril or danger; 
denies that plaintiff was injured while in the performance of any 
duty or service for this defendant, and denies that the plaintiff was 
injured through any negligence or wrong-doing of this defendant or 
any of its servants or employees. 

Whether the damages sustained bv plaintiff amount to five thou- 
sand dollars or any other sum the defendant has neither knowledge 
nor information sufficient to form a belief. Whether at the time of 
said alleged injury plaintiff was free from fault or negligence con- 
tributing to said alleged injury defendants has neither knowledge 
nor information sufficient to form a belief. 
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For a second and further defence herein the defendant avers that 
at all the times stated in said complaint and from that time hitherto 
the following statutory provision was and _ still is in force in 

12 the State of lowa, to wit: 

Sec. 2525, Code of 1873: “All causes of actions shall survive 
and may be brought, notwithstanding the death of the person enti- 
tled or liable to the same;” that thereby and by the decissions of the 
courts of said State of lowa causes of action for personal torts are 
assignable. 

That at and before the commencement of this action the plain- 
tiff, as the defendant is informed and so believes, had assigned a one- 
half interest in the claim now sued for herein to John A. Lovely 
and D. F. Morgan, doing business as lawyers under the firm name 
and style of Lovely and Morgan at Albert Lea, Minnesota ; that said 
assignment still exists in full force and virtue, but whether it is in 
writing or verbal defendant has not sufficient knowledge nor infor- 
mation to enable it to form a belief; that said Lovely & Morgan and 
John A. Lovely and D. F. Morgan are necessary parties plaintiff 
and should be joined with the plaintiff as such herein. 

Wherefore the defendants prays that this action may be abated, 
and for judgment against the plaintiff for costs. 

J. D. SPRINGER, 
With whom is JOHN WHYTOCK, 
Attorneys for Defendant, Minneapolis, Minn. 

3 STATE OF Minnesota, Hennepin County: 

C. H. Hudson, being first duly sworn, says he is general manager 
of the within-named defendants; has heared the foregoing answer 
read, and the same is irue to his knowledge, except as to those mat- 
ters stated upon information and belief, and as to those he believes 
it to be true. 

C. H. HUDSON. 


Subscribed and sworn to before me by the — C. H. Hudson this 

16th day of March, A. D. 1882. 
| NOTARY SEAL. | WILLIAM D. HALE, 
Notary Public, Minnesota. 

Endorsed: Filed Jan’y 11th, 1883. Geo. T. Gardner, clerk of the 
district court. 
14 STATE OF MINNESOTA, County of Freeborn: 

District Court, 10th Judicial District. 
Frep. G. Herrick, Plaintiff, 
vs. 

THE MINNEAPOLIS AND St. Louis Rartway Company, Defendant. 


The defendant, by consent, amends its answer herein by striking 
out the 15th and 16th lines on the first page and inserting in lieu 
thereof the following: The defendant admits the enactment of the 
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statute therein refer-ed —, but avers that the same has been, since the 
passage thereof, abrogated by the Constitution of the United States, 
and especially the 14th amendment thereof. 
J. D. SPRINGER, 

Att’y for Def’t, Minneapolis, Minn. 


Endorsed: Filed Jan. 9th, 1884.- Geo. T. Gardner, clerk of the 
district court. 


15 STATE OF MINNESOTA, County of Freeborn : 
In District Court. 


Frep. G. Herrick, Plaintiff, 
v8. 
Tue MINNEAPOLIS AND St. Louis Rartway Company, Defendant. 


To Messrs. Lovely & Morgan, attorneys of plaintiff above named: 
You will please take notice that the defendant will move said 
court, on the 16th day of May, 1882, at the general term thereof 
then’to be holden, at the court-house in the city of Albert Lea, in 
said county, at the opening of said court, or as soon thereafter as 
counsel can be heard. for leave to serve and file the annexed pro- 
posed amendment to its answer in the above-entitled cause. 
Dated May 11, 1882. 
J. D. SPRINGER & 
JOHN WHYTOCK, 
Attorneys for Deft. 


16 STATE OF MINNESOTA, County of Freeborn: 
District Court, 10th Judicial District. 
Frep. G. Herrick, Plaintiff, 
V8. 

THr MINNEAPOLIS AND St. Louris Rarnway Company, Defendant. 
For an amendment to its answer herein the defendant shows unto 
the court as a second defense that, by the published rules of this 
company in force at the time of the injury in question and of which 
the defendant was fully cognizant and by which he agreed to be 
bound at and before the time of the accident in question, it became 
and was the duty of the plaintiff and of all other brakemen in the 
employ of the defendant to see and know that all cars required to 
be coupled were furnished with a suitable link and pin with which 
to make such coupling, and in making couplings not to go 
17 between the cars to be coupled when the same were coupled 
together, but to adjust the coupling apparatus prior to mak- 
ing the coupling and to stand outside the track and to guide the 
link into the coupler with a stick. Wherefore the defendant sub- 
mits tothe court that the plaintiff is not entitled to recovery on 
account of the alleged insufficiency of the link and pin described 


in the complaint herein. 
J. D. SPRINGER & 
J. WHYTOCK, 
Attorneys for Defendant. 


— 


~] 
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STATE OF MINNESOTA, fs 
County of Hennepin, § 


John Whytock, being duly sworn, says he is one of the attorneys 
of the within-named defendants; has heard the following answer 
read, and the same is true to his knowledge and belief. 


Subscribed and sworn to before me this 11 day of May, A. D. 
1882. 


18 STATE OF MINNESOTA, County of Freeborn: 
In District Court. 


Frep. G. Herrick, Plaintiff, 
Us. 


THE MINNEAPOLIS AND St. Lovis Rainway Company, Defendant. 


Now comes the above-named plaintiff, and, rep!ying to the answer 
of the defendant in the above-entitled cause and to the new matter 
therein contained— 

Denies that at or before the time of the commencement of this ac- 
tion or at any time plaintiff assigned a one-half interest or any in- 
terest in the cause of action set forth in the complaint to John A. 
Lovely & D. F. Morgan, either as alleged in said answer or at all, 
and denies that said John A. Lovely or D. F. Morgan, or Lovely & 

Morgan, or either of them are necessary or proper parties to 
19 this action or have any interest therein, either as alleged in 
said answer or at all. 

And, further replying, said plaintiff denies that at the time of mak- 
ing and verifying said answer or at any time the said defendant or 
its attorney or general manager or other officer had any knowledge 
or information that at or before the time of the commencement of 
this action or at any time the plaintiff assigned a one-half interest or 
any interest in the claim or cause of action set forth in the com- 
plaint herein to John A. Lovely or D. F. Morgan or either of them 
or to any one else, as alleged in the pretended plea in abatement con- 
tained in said answer, or at all, and alleges that the said plea in 
abatement aforesaid is wholly false, sham, and frivolous. Plaintiff 
denies each and every allegation of new matter set forth in said 
answer not herein before specifically denied, and demands judgment 

as prayed in the complaint herein. 
20 Dated Mar. 20, 1882. 
LOVELY & MORGAN, 
Plaintiff’s Att’ys. 
STATE OF MINNESOTA, Be 
County of Freeborn, { a 


D. F. Morgan came before me and, being duly sworn, on his oath 
says he is one of the attorneys for the plaintiff in the above-entitled 
cause; that the foregoing reply therein is true of his own knowl- 
edge, except as to the matters herein stated on his information and 
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belief, and as to those matters he believes it to be true,and that the 
reason why this affidavit is not made by plaintiff is that he is absent 
from Freeborn county, Minnesota, where his attorneys reside. 

D. F. MORGAN. 


Subscribed and sworn to before me this 20th day of March, 
A. D. 1882. 
| NOTARY SEAL. |] JOHN A. LOVELY, 
Notary Public, Minn. 


21 STaTe oF Minnesota, County of Freeborn : 


District Court, Tenth Judicial District. 


Frep. G. Herrick, Plaintiff, 
Us. 
Tur MinneApotis & Sr. Louts RAttway Company, Defendant. 


This cause came on to be tried at the regular January term of 
this court, commencing on the 8th day of January, A. D. 1884, at 
the court-house in the city of Albert Lea, in the aforesaid county 
and State, Messrs. Lovely and Morgan appearing as counsel for the 
plaintiff and J. D. Springer, Esq., and Messrs. Whytock & Todd for 
the defendant. 

And, upon being reached in its regular order upon the calendar, 
was taken up and tried by a jury duly empanelled and sworn. Said 
jury, after hearing all the evidence adduced upon the trial, the 

arguments of counsel, and the charge of the court, retired, 
22 and brought in a verdict,in which they find for the plaintiff 

and assess his damages in the sum of two thousand dollars, 
$2,000.00. 

Now, upon motion of Messrs. Lovely & Morgan, attorneys for 
plaintiff, it is hereby ordered and adjudged that the plaintiff, Fred. 
G. Herrick, have and recover of the defendant, The Minneapolis and 
St. Louis Railwey Company, the sum of two thousand and forty- 
seven and ;*8, dollars as damages and interest to date, and the fur- 
ther sum of thirty-eight and ;%, dollars as costs and disbursements, 
as taxed and allowed by me this day, amounting in all to the sum 
of two thousand and eighty-‘ive & ,°), dollars, $2,085.31. 

Dated Albert Lea, this 12th day of May, A. D. 1884. 

GEO. T. GARDNER, 
Clerk of said Court. 


23 STATE OF MinneEsora, Freeborn County : 


In District Court. 


Frep. G. Herrick, Plaintiff, 
v8. 
THE MINNEAPOLIS AND St. Louis Rattway Co., Defendant. 


We, the jury in the above-entitled cause, find for the plaintiff and 


assess liis damages at 2,000 dollars. 
THOMAS PURCELL, Foreman. 


~ ea, 
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Endorsed: Filed Jan’y 10,1884. Geo. T. Gardner, clerk of the 
district court. 


24 STATE OF MINNESOTA, County of Freeborn: 
District Court, 10th Judicial District. 


FREDERICK G. Herrick, Plaintiff, 
V8. 
Tut MINNEAPOLIS AND St. Louis Ratitway Company, Defendant. 


The above-entitled cause came on for hearing before the court 
and jury at the regular term of said court, on the Sth day of Janu- 
ary, A. D. 1884. 

By consent of the plaintiff the defendant had leave to amend and 
did amend its answer setting forth that the statute of Iowa set out 
in the plaintiff’s complaint was abrogated by the 14th amendment 
to the Federal Constitution. 

Thereupon the plaintiff gave evidence tending to prove the alle- 
gations of his complaint that he sustained the injuries set forth in 
his complaint in consequence of the negligence of the engineer of 
defendant, as set forth in said complaint, and at the time of such 
injury he was se rving the defendant as brakeman on the train on 
which said engineer was serving defendant as engineer. 

The allegations set forth in said complaint respecting defects in 

the link and pin were abandoned and noev idence given tend- 
25 ing to support the same. Thereupon the defendant, in sup- 

port of his plea in abatement for the non-rejoinder of Lovely 
& Morgan—John A. Lovely & D. F. Morgan—as parties plaintitf 
herein, offered evidence tending to prove that, by the laws of Iowa 
in force at the time of the trial herein and for more than five years 
continuously prior thereto, claims for personal injuries of all kinds 
were transferable, in whole or in part, so as to give the assignee a 
right of action therefor in his own name when ‘assigned as a whole 
and when assigned in part a right of action jointly with the owner 
of the remainder. The defendant then offered in evidence a certain 
contract made and executed at Albert Lea, Minnesota, where plain- 
tiff’s attorneys reside, and produced by plaintiff in open court on 
notice from defendant ; which contract is in the words and figures 
following, to wit: 


Memorandum of agreement between Fred. G. Herrick and Lovely 
& Morgan, witnesseth: Whereas the said Herrick has a just cause of 
action against The Minneapolis and St. Louis R’y Co. for a personal 
injury sustained by the negligence of one of its employees, and has 
no money wherewith to prosecute the said claim: Now, therefore, 
in consideration thereof and of the agreement herein contained, it 
is agreed between said parties as follows: The said Lovely & Mor- 

gan are hereby employed and retained by said Herrick as 
26 his attorney- to collect said claim and to do all things requisite 
and necessary or convenient to accomplish that end, particu- 
larly including the commencement of any suit or suits necessary or 
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proper therefor. It is further agreed that thesaid Lovely & Morgan 
are to have and do have full and absolute control over any suit 
commenced against said company, and the same is not to be settled 
except by and through them. The said Herrick particularly agrees 
not to settle said case except upon the consent and advice of his said 
attorneys ; and it is further agreed that as compensation for their 
services and expenses.in said cause the said Lovely and Morgan are 
to receive a sum equal to fifty per cent. or } of the entire sum col- 
lected from said company, the said Lovely & Morgan hereby agree- 
ing that in the event of their failure to collect anything from said 
company they will make no charge against said Herrick for their 
said services. 


Dated March 2nd, 1882. 
LOVELY & MORGAN, 
Att’ys, Albert Lea, Minn. 


FRED. G. HERRICK, 


27 The due execution and delivery of said contract before tho 

commencement of this action was admitted by said plaintiff. 
To the introduction of said contract the plaintiff objected on the 
sole ground that the same did not give the persons therein named, 
John A. Lovely & D. F. Morgan, nor the firm of Lovely & Morgan 
such an interest in the cause of action declared on as required them 
or either of them to be joined with the plaintiff in this cause as 
parties plaintiff, and on the ground that such contract was imma- 
terial, which objections were sustained by the court and said contract 
excluded ; to which rulings the defendant at the time duly excepted. 
Thereupon the court submitted the cause to the jury, who returned a 
verdict for the plaintiff, assessing his damages at $2,000.00. 

It was also proved on the trial of said action that the plaintiff was 
at all times up to the month of September, 1882, a resident of the 
State of Iowa, and that at the time of the injuries complained of he 
was employed by defendant to work for it wholely in the State of 
Towa. 

The above and foregoing is all the evidence offered or received on 

the trial of the above-entitled cause upon those issues. 
28 The foregoing, having been examined and found conform- 
able to the truth, is hereby allowed and signed as the settled 
case and as containing all the evidence offered or received on the 
trial of the within-entitled cause, with the exceptions to the exclu- 
sion of the contract in writing therein refer-ed to. 


Signed this 28th day of February, 1884. 


JOHN G. FARMER, 
Judge of said Court. 


- 
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29 STATE OF Minnesota, County of Freeborn: 
District Court, 10th Judicial District. 


Freb. G. Herrick, Plaintiff, 
against 


THe MINNEAPOLIS & Str. Lours Rattway Company, Defendant. 


The defendant in the cause above entitled moves the court to set 
aside the general verdict herein and for a new trial for the follow- 
ing reasons: 


First. Because said verdict is contrary to law. 

Second. The negligence complained of was that of a fellow-serv- 
ant. 

Third. An action on the Iowa statute set up in plaintiff’s com- 
plaint is not maintainable in this State. 

Fourth. Said Iowa statute is abrogated by the Federal statutes 
and Constitution, and particularly the 14th amendment to the Fed- 
eral Constitution. 

Fifth. The court erred in sustaining plaintiff’s objections to and 
excluding the contract between plaintiff and Lovely & Morgan 
offered in evidence by the defendant. 

J. D. SPRINGER, 
Att'y for Defendant, Minneapolis, Minn. 


30 STATE OF MINNESOTA, County of Freeborn: 
District Court, 10th Judicial District. 


FREDERICK G. Herrick, Plaintiff, 
Us. 


Tae Mrinneapouts & St. Louris Rattway Company, Defendant. 


It is hereby stipulated and agreed by and between the parties 
hereto that the proposed case attached hereto may be presented to 
and settled and signed by the judge of the court above named at any 
time before the third day of March, 1884 

Also that the motion for new trial hereto attached may be pre- 
sented and submitted at the same time; the stay heretofore entered 
herein may be extended until ten days after notice of the decision 
of said motion. 

LOVELY & MORGAN, 
PUff's Attys. 
J. D. SPRINGER, 
Def’t’s Att’y. 


Endorsed: Filed June 30, 1884. Geo. T. Gardner, clerk of the 
district court. 
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31 Strate oF Minnesota, County of Freeborn : 
District Court, 10th Judicial District. 


Frep. G. Herrick, Plaintiff, 
against 
Tue MInneApouis & Str. Lours Rarnway Company, Defendant. 


You will please take notice that the defendant, The Minneapolis 
& St. Louis Railway Company, appeals to the supreme court of the 
State of Minnesota from the judgment and each and every part 
thereof of this court in this action entered on the 12th day of May, 
1884. 

Dated May 16th, 1884. 

J. D. SPRINGER & 
WHYTOCK & TODD, 
Attorneys for Defendant. 


To Lovely & Morgan, att’ys for plaintiff, and Geo. T. Gardner, 
clerk of the district court. 


Endorsed: Filed May 16, 1884. Geo. T. Gardner, clerk of the 
district court. 


32 STATE OF MINNESOTA, | 
County of Freeborn, | 


I, Geo. T. Gardner, clerk of the district court in and for the county ‘ 
of Freeborn, in the State of Minnesota, do hereby certify that I have 
compared the foregoing with the original judgment roll, together 
with the bill of exceptions & notice of appeal to the supreme court, 
remaining on file in my office, and that the same is a true and per- 
fect transcript of said original. 

In testimony whereof witness my hand and seal of said court, at 
Albert Lea, in said county, this 26th day of July, A. D. 1884. 

[ SEAL. ] GEO. T. GARDNER, Clerk. 


33 Endorsed: 3927. State of Minnesota supreme court. Fred. 

G. Herrick, resp’t, vs. The Minneapolis and St. Louis R’y Co., 
appt. Return on appeal. Filed Sept. 24,1884. Sam. H. Nichols, 
clerk. 


34 State of Minnesota Supreme Court. General October Term, 
A. D. 1884. 
THuRSDAY MorninG, October 91h, A. D. 1884—9.30 o’clock. 

Court convened pursuant to adjournment, all the justices being 

present. 
Frep. G. Herrick, Respondent, } 
vs. (No 191. 3997 
Tue Miyneapouis anp St. Louts Ratnway Com- f X® 121. 8927. 
PANY, Appellant. 
This cause came on to be heard this day upon the motion of coun- 


sel for the respondent to affirm the judgment of the court below. 
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Thereupon the same was argued by counsel for the respective 
parties, submitted to the court for decision, and taken under ad- 
visement. 

Now, after duly considering the same, it is ordered that the mo- 
tion to affirm the judgment of the court below be, and the same 
hereby is, in all things denied. 

The cause then came on to be heard upon the return to the ap- 

peal herein. 
30 Thereupon the same was argued by counsel for the re- 
spective parties, submitted to the court for decision, and taken 
under advisement by the court. 

A true record. 

Attest: SAM. H. NICHOLS, Clerk. 


The foregoing is a full and true copy of the minutes of argument 
and order in the above-entitled cause. 


Attest: [ SEAL. | SAM. H. NICHOLS, Clerk. 
Endorsed : ——. 
36 State of Minnesota Supreme Court. General October Term, 


A. D. 1884. 
Monpbay Mornina, October 13th, A. D. 1884—9.30 o’clock. 


Court convened pursuant to adjournment, all the justices being 
present except Hon. William Mitchell, associate justice. 

Frep. G. Herrick, Respondent, ) 
| 

Us. t 7 ‘ aS led 

- ) No. 121. 3927. 

[fue MINNEAPOLIS AND St. Lours Rartway Con- | wer" 
pANY, Appellant. J 


This cause having been heard at a former day of this term upon 
the return to the appeal herein— 

Now, after duly considering the same, it is ordered that the judg- 
ment of the court Lelow herein appealed from be, and the same 
hereby is, in all things affirmed, and that the respondent have judg- 
ment accordingly. 

A true record. 

Attest: SAM. H. NICHOLS, Clerk. 


The foregoing is a full and true copy of the minutes of 
argument and order in the above-entitled cause. 
Attest: [ SEAL. ] SAM. H. NICHOLS, Clerk. 


Endorsed: Copy of minutes and order filed. 
38 Supreme Court of Minnesota. 


Frep. G. Herrick, Respondent, 
against 
THe MINNEAPOLIS & St. Louris Rattway Company, Appellant. 


Now, on this 22d day of October, A. D. 1884, came the above- 
named parties, by their respective counsel, & suggest dimminution 
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of the record in the omission of the judgment appealed from. There- 
upon, at the request of both parties, the clerk of the court below is 
ordered to certify to this court forthwith a duly authenticated copy 
of the judgment appealed from. 
October 22d, 1884. 
JAMES GILFILLAN, 
Chief Justice Sup. Court. 


39 Endorsed: 3927. State of Minnesota supreme court. Fred. 

G. Herrick, resp’t, vs. The M. & St. Louis R’y Co., app’t. Order 
of court. Filed Oct. 22d, 1884. Sam. H. Nichols, clerk, by W. A. 
Nichols, d’p’ty. 


40 STaTE OF Minnesota, County of Freeborn: 
District Court, Tenth Judicial District. 


F rep. G. Herrick, Plaintiff, 
v8. 
Tue MINNEAPOLIS & St. Louts Rattway Company, Defendant. 


This cause came on to be tried at the regular January term of this 
court, commencing on the 8th day of January, A. D. 1884, at the 
court-house in the city of Albert Lea; in the aforesaid county and 
State, Messrs. Lovely & Morgan appearing as counsel for the plain- 
tiff and J. D. Springer, Esq., and Messrs. Whytock & Todd for the 
def’d’t; and, upon being reached in its regular order upon the cal- 
endar, was taken up and tried by a jury duly empanneled and sworn. 
Said jury, after hearing all the evidence adduced upon the trial, the 
arguments of counsel, and the charge of the court, retired and brought 
in a verdict, in which they find for the plaintiff and assess his dam- 
ages in the sum of two thousand dollars, $2,000.00: 

Now, upon motion of Messrs. Lovely & Morgan, attorneys for 
plaintiff, it is hereby ordered and adjudged that the plaintiff, Fred. 
G. Herrick, have and recover of the defendant, The Minneapolis & 

St. Louis Railway Company>the sum of two thousand and 
41 forty-seven & +5; dollars as damages and interest to date, 

and the further sum of thirty-eight & ;%, dollars as costs 
and disbursements, as taxed and allowed by me this day, amounting 
in all to the sum of two thousand and eighty-five & ;), dollars, 
$2,085.31. 

Dated Albert Lea, this 12th day of May, A. D. 1884. 

GEO. T. GARDNER, 
Clerk of said Court. 


42 STATE OF MINNESOTA, a 
County of Freeborn, 


I, Geo. T. Gardner, clerk of the district court in and for the county 
of Freeborn, in the State of Minnesota, do hereby certify that I have 
compared the foregoing with the original judgment remaining on file 
in my office, and that the same isa true and perfect transcript of said 


original. 
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In testimony whereof witness my hand and seal of said court, at 
Albert Lea, in said county, this 23rd day of October, A. D. 1884. 
GEO. T. GARDNER, Clerk. 
43 Endorsed: State of Minnesota, county of Freeborn. 3927. 
Fred. G. Herrick vs. The Minneapolis & St. Louis R’y Co. 
Certified copy of judgment. Filed Oct. 25, 1884. Sam. H. Nichols, 
clerk, by W. A. Nichols, dep. 
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Frep. G. Herrick, Respondent, 
Us. 
THe Minneapouis & St. Louris Rattway Company, Appellant. 


To J. D. Springer, Esq., attorney for the above-named appellant, and 
to said appellant. 

GENTLEMEN : You will please take notice that the costs and dis- 
bursements of the respondent in the above-entitled cause, of which 
a sworn statement is hereto attached, will be taxed by and before 
Samuel H. Nichols, clerk of said court, at his office, in the city of St. 
Paul, in the county of Ramsey and State aforesaid, on the 25th day 
of October, A. D. 1884, at ten o’clock in the forenoon, and that the 
amount allowed by said clerk on such taxation will be inserted and 
included in the judgment then and there to be entered in said 
action in favor of said respondent and against said appellant. 

Dated October 15th, A. D. 1884. 

LOVELY & MORGAN, 
Respondent's Attorneys, Albert Lea, Minn. 


45 Costs and Disbursements of Respondent. 
| } 
In Supreme Court, State of Minnesota. 


FrepD. G. Herrick, Respondent, 
vs. 


THe Minneaporis & St. Lours RatLway Company, Appellant. 


IE TT i sac cmenenen meer epenanis salen dneneneneiesambinmeniaaa $25 00 
re rreth® COUIE. .cnacccocheunnaumeunnnnin 9 50 
i saccseniaianinte ihtngnivahte nen mesenwe wee ninbein oonmseniecnbilaticinniih 1 00 
Pe TIS 2. ccncndcons -nce newest 1 00 
Printer’s fees, printing respondent’s brief. ......-...------ 10 00 

ee SE OF BNNs. ccc nn cncncnymnein $46 50 


I hereby allow and tax the within costs and disbursements, in 
favor of respondent, at $46.50, this 25th day of October, 1884. 
SAM. H. NICHOLS, Clerk, 
By W. A. NICHOLS, Dep. 
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46 STATE OF MINNESOTA, 
County of Freeborn, 


D. F. Morgan came before me and, being by me first duly sworn, 
on his oath deposes and says that he is one of the attorneys for the 
respondent in the above-entitled cause; that the above and _fore- 
going bill and items of costs and disbursements therein are just 
and correct,and have been actually and necessarily incurred therein. 


D. F. MORGAN. 


Subscribed and sworn before me this 15th day of October, A. D. 
1884. 
[SEAL. ] JOHN A. LOVELY, 
Notary Public, Freeborn County, Minnesota. 


47 STATE OF MINNESOTA, 
¥ ’ &8 
County of Freeborn, | 


Henry Morgan came before me and, being by me duly sworn, on 
his oath deposes and says that he is clerk in the law office of Messrs. 
Lovely & Morgan, attorneys for the respondent in the above-enti- 
tled action; that he did, on the 16th day of October, A. D. 1884, at 
the city of Albert Lea, in the county of Freeborn and State afore- 
said, and the place of residence of said attorneys, deposit in the post 
office, in said city, a true and correct copy of the annexed notice of 
taxation of costs and affidavit of costs and disbursements, enclosed 
in an envelope directed to J. D. Springer, attorney for the above- 
named appellant, The Minneapolis & St. Louis Railway Company, 
at Minneapolis, Minnesota, the place of residence of said attorney, 
and prepaid the postage thereon, there being daily communications 
between said points by mail. 

HENRY MORGAN. 


Subscribed and sworn to before me this 16th day of October, A. D. 
1884. 


[SEAL. | D. F. MORGAN, 
Notary Public, Freeborn Co., Minn. 
48 Endorsed: 3927. In supreme court, State of Minnesota. 


Fred. G. Herrick, respondent, v. The M. & St. L. R’y Co., ap- 
pellant. Notice of taxation of costs and affidavit of costs & disburse- 
ments. Original. Filed Oct. 22d, 1884. Sam. H. Nichols, clerk, 
by W.A. Nichols, deputy. Lovely & Morgan, att’ys for respond- 
ent, Albert Lea, Minn. 


49 STATE OF MINNESOTA : 
Supreme Court. October Term, A. D. 1884. 


Frep. G. Herrick, Respondent, 1 
v8. s 
THE MINNEAPOLIS AND St. Louis Rarttway Company, No. 121. 
Appellant. 


Pursuant to an order of court, duly made and entered in 
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this cause on the thirteenth day of October, A. D. 1884, it is 
here and hereby determined and adjudged that the judgment 
of the court below, herein appealed from, to wit, of the district 
court of the tenth judicial district, sitting within and for the county 
of Freeborn, be, and the same hereby is, in all things affirmed. 
And it is further determined and adjudged that the respondent 
above named do have and recover of said ‘The Minneapolis and St. 
Louis Railway Company, appellant herein, the sum and amount 
of forty-six dollars and fifty cents ($46.50), costs and 
50 disbursements in this cause in this court, and that said re- 
spondent have execution for the enforcement hereof. 
Dated and signed this twenty-tifth day of October, 1884. 
By the court: 


Attest: 
SAM. H. NICHOLS, Clerk, 
By W. A. NICHOLS, Dep'ty. 
Statement for Judgment. 
Costs allowed by EE A eR ae a eke GE Se $25 00 
UGE © Se I CIs cones censigpigiceiinss: | Aree 
Clerk’s fees, supreme court -..........-..- csasiiusaa ann 9 50 
Filing mandate and docketing transcript -...-...----.---- 1 00 
I I ain cinempeeniinen seihlacnheiaterininaianensianmaal 1 00 


STATE OF MINNESOTA, 88° 
Supreme Court. 


I, Sam. H. Nichols, clerk of said supreme court, do hereby certify 
that the foregoing is a full and true copy of the entry of judgment 
in the cause therein entitled, as appears from the original 
51 remaining of record in my office; tliat I have carefully com- 
pared the within copy with said original, and that the same 
is a correct transcript therefrom. 

Witness my hand and the seal of said supreme court, at the cap- 

itol, in the city of St. Paul, this 25th day of October, A. D. 1884. 

[ SEAL. | SAM. H. NICHOLS, Clerk, 

By W. A. NICHOLS, Dep'ty. 


Endorsed: Transcript of judgment. Filed October 25th, A. D. 
1884. Sam. H. Nichols, clerk, by W. A. Nichols, dep’ty. Lovely & 
Morgan, att’ys for respondent 


52 [Endorsed:] No. 3927. State of Minnesota, supreme court. 

Fred. G. Herrick, respondent, vs. The Minneapolis and St. 
Louis Railway Company, appellant. Judgment roll. Filed Octo- 
ber 25th, 1884. Sam. H. Nichols, clerk, by W. A. Nichols, dep’ty. 
Lovely & Morgan, att’ys for respondent. 
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53 Opinion. 
Supreme Court. October Term, 1884. 


Frep. G. Herrick, Respondent, 
vs. 
TRE MINNEAPOLIS AND St. Louis RArtway Company, Appellant 
Lily 4 ata 24d FRARO FB KJ Bb « AW i ve 4 4 A Fa sia » APT < . 


By the Court: 

There is nothing in the point that the cause of action was in part 
assigned to Lovely & Morgan. The other points raised are identical 
with those decided by this court on the former appeal. See 31 
Minn., p. 11, and we adhere to that decision. 

Judgment affirmed. 


(Indorsed:) Opinion. Filed Nov. 27th, 1884. Sam. H. Nichols, 
clerk. 


D4 STATE OF MINNESOTA, 88: 
Supreme Court. 


I, Sam. H. Nichols, clerk of said supreme court, do hereby certify 
that the foregoing is a full, true, and correct copy of the opinion in 
the cause therein entitled, as appears from the original remaining 
of file in my office; that I have carefully compared the within copy 
with said original, and that the same is a correct transcript there- 
from and of the whole thereof. 

Witness my hand and the seal of said supreme court, at the cap- 
itol, in the city of St. Paul, this 29th day of December, A. D. 1884. 

[Seal of the Supreme Court, State of Minnesota. ] 
SAM. H NICHOLS, 


Clerk of Supreme Court of Minnesota. 


55 Syllabus. 
Supreme Court. April Term, 1883. 


Frep. G. Herrick, Appellant, 
Us. 
THE MINNEAPOLIS AND St. Louris Rairtway Company, Respondent. 


A cause of action which accrued in the State of Iowa under a 
statute of that State which makes every corporation operating a rail- 
road in that State liable for all damages sustained by its employees 
in consequence of the negligence of other employees of such cor- 
poration, when such wrongs are in any manner connected with the 
use or operation of any railway on or about which they shall be em- 
ployed, may be majntained and enforced in this State. 

It is not necessary that the law of the State where the right of ac- 
tion accrued and the law of the forum where it is sought to be 
enforced should concur in holding that the act done gave a right of 
action. 
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The statute referred to is not against the public policy of 

56 the laws of this State, although differing from the common- 

law rule, which we retain. Neither does the fact that this 

statute only applies to corporations operating railroads under it in 

conflict with the provision of the 14th amendment to the Federal 

Constitution, that “no State shall deny to any person within its 
jurisdiction the equal protection of the laws.” 

Order reversed. 


o7 Opin ion. 
Supreme Court. April Term, 1883. 


reD. G. Herrick, Appellant, 
US. 


THE MINNEAPOLIS AND St. Lours Rattway Company, Respondent. 


The defendant owned and operated a line of railroad from Albert 
Lea, in this State, to Fort Dodge, in the State of Towa. 

The plaintiff entered the service of defendant in Lowa as brakesman 
on one of its trains to be operated wholly in that State. While coup- 
ling cars on histrain,in the discharge of his duty,in that State, plaintiff 
was injured through the negligence of the engineer in charge of the 
train under such circumstances as to give him a right of action 
under a statute of lowa which makes every corporation operating 
a railway in that State lable for all damages sustained by any per- 

son, including emplovees of such corporation, in consequence 
o8 of the neglect of agents or by mismanagement of the engi- 

neers or other employees of such corporation when such 
wrongs are in any manner connected with the use or operation of 
any railway on or about which they shall be employed. See 1307, 
title 10. eh. 5, Code of Lowa, 1873. 

This action was brought to recover damages for the personal in- 
jury thus sustained in that State. 

The court below dismissed the action on the ground that the right 
of action thus accruing under the statute of Lowa could only be en- 
forced in that State. 

The correctness of this ruling is the only question involved in 
this appeal. 

The general rule is that actions for personal torts are transitory 
in their nature and may be brought wherever the wrong-does may 
be found and jurisdiction of his person can be obtained. As to torts 
which give a right of action at common law this rule has never 

been questioned, and we do not see why the transitory 
of character of the action or the jurisdiction of the courts of 

another State to entertain it can in any manner be affected 
by the question whether the right of action is statutory or common 
law. 

In actions ex contractu there is no such distinction, and there is no 
good reason why any different rule should be applied in actions ex 
delicto. Whenever by either common law or statute a right of action 
has become fixed and a legal liability incurred, that liability, if the 
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action be transatory. may be enforced and the right of action pur- 
sued in the courts of any State which can obtain jurisdiction of the 
defendant, provided it is not against the public policy of the laws of 
the State where it is sought to be enforced. Of course, statutes that 
are criminal or penal in their nature will only be enforced in the 
State which enacted them ; but the statute under which this action 

is brought isneither, being purely one for the reparation of a 
60 civil injury. The statute of another State has, of course, no 

extra territorial force, but rights acquired under it will always 
in comity be enforced if not against the public policy of the laws of 
the forum. In such cases the law of the place where the right was 
acquired or the liability was incurred will govern as to the right of 
action, while all that pertains merely to the remedy will be con- 
trolled by the law of the State where the action is brought, and we 
think the principle is the same, whether the right of action shall be 
ex contractu or ex delicto. 

The defendant admits the general rule to bc as thus stated, but 
contends that as to statutory actions like the present it is subject to 
the qualification that to sustain the action the law of the forum and 
the law of the place where the right of action accrued must concur 
‘in holding that the act done gives a right of action. We admit that 

some text-writers—notably Rover—on interstate law seem to 
61 lay down this rule, but the authorities cited generally fail to 
sustain it. 

We have examined all of the numerous cases cited on this point 
by defendant, and we find only one which, in our opinion, sustains 
him, while several are really against him. 

Most of the cases thus cited belong to one or the other of the two 
following classes : 

First. Cases which hold that statutes giving a right of action for 
injuries causing the death of another, having no extra territorial 
operation, only apply to injuries inflicted in the State which enacted 
the statute and not to injuries or acts done in another State. 

Such is the case of Whitford v. R. R. Co., 23 N. Y., 465. This un- 
doubtedly — the settled law, but it does not touch the present case. 

The second class consists of cases which hold that where the statute 

gives such a right of action to the personal representative of 
62 the deceased it can only be maintained by an administrator 

or executor appointed and acting under the laws of the State 
which enacted the statute, taking the ground that this right of action 
is not a right of property which passes to the estate, but is for the 
benefit of the family or next of kin of the deceased, and therefore 
the statute contemplates the exercise of the power and the execution 
of the trust only by a personal representative appointed under 
domestic laws. ‘To this dees belong the cases of Richardson v. R. R. 
Co., 98 Mass., 85, and Woodward v. R. R. Co., 10 Ohio St., 121. 
Some courts refuse to adopt this rule; but this question is not in- 
volved in the present case. 

A few cases appear to lay some stress upon the fact that the statutes 
of both States were similar, but rather as evidence of the fact that 
the statute of the State giving the right of action is not con- 


FRED. G. HERRICK. ?1 


63 trary to the policy of the laws of the State where the action 
was a Such is the the case of Chi. & St. L. & N. O. 
Doyle (Sup. Ct. Miss.), 8 Eng., and Am. R’way cases, 17], in 
which, after saying that the action may be asserted because of the 
coincidence of the statutes of the two States, the court add, “And in- 
dependently of this because a right of action created by the statute 
of another State of a transitory nature may he enforced here when 
it does not conflict with the public policy of this State to permit its 
enforcement, and our statute is evidence that the public policy of 
this State is favorable to such rights instead of being inimical to 
them.” 

But it by no means follows that because the statute of one State 
differs from the law of another State that therefore it may be held 
contrary to the policy of the laws of the latter State. Every day our 
courts are enforcing rights under foreign contracts where the lex 

loci contractus and the lex fori are altogether different, and 
64 construe these contracts and enforce rights under them accord- 

ing to their force and effect under the laws of the State where 
made. ‘lo justify a court in refusing to enforce a right of action 
which accrued under the laws of another State because against the 
policy of our laws it must appesr that it is against good ‘morals or 
natural justice, or that, for some other such reason, the enforce ment 
of it would be prejudicial to the veneral interests of our own citizens. 
If the State of Iowa sees fit to Impose this liability upon those oper- 
ating railroads within her bou.:ds, and to make it a condition of the 
employment of those who enter their service, we see nothing in such 
a law repugnant either to good morals or natural justice or preju- 
dicial to the interests of our own citizens. 

The only case which goes to the length of holding that the 
65 action cannot be maintained is that of Anderson vs. Chicago 

Mil. & St. Paul R. R. Co., 37 Wis., 321, which on the facts is 
on all fours with the present case and in which the court holds that 
such an action will only lie in the State of lowa, which enacted the 
statute; but with due deference to that court, and especially to the 
eminent jurist who delivered the opinion in that case, we think they 
entirely failed to distinguish between ihe right of action which was 
created by the statute of lowa and must be governed by it and the form 
of the remedy which is always governed by the law of the forum, 
whether the action lie ex contractu or ex delicto. It is elementary that 
the remedy is governed by the law of the forum, and this is all that 
is held by any case cited by the court in support of their opinion. 

The case of Bettys vs. Mil. &. St. Paul R. R. Co., 87 Wis., 323, was 

an action brought under an Iowa statute to recover double 
66 damages for cattle killed in Lowa. 

This case was probably correctly decided upon the second 
ground stated in the opinion, viz., that the statute was penal, and 
therefore could only be enforced in the State which enacted it. 

The following cases, we think, support our conciusions that this 
action may be maintained, although we have no such statute in this 
State: Dennick vs. R. R. Co., 103 U.S., 11; Seward vs. Steamship 
Co., 84 N. Y., 48; Chi., St. L. & N. O. R. R. Co., supra; N. & C. R. 
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R. Co. vs. Sprayberg, 8 Baxter (Tenn.), 341; see also Selma, Rome 
& Dalton R. R. Co. vs. Lacy, 43 Geo., 461, and same case, 49 Geo., 
106. 

II. The defendant further contends that the statute of Iowa is in 
violation of the fourteenth amendment to the Constitution of the 
United States, which declares: “ No State shall deny to any person 
Within its jurisdiction the equal protection of the law.” 

The ground for this contention consists in the fact that the 

67 law does not apply to all persons, but only to railroad com- 

panies, thus imposing on them a liability not imposed on 
others. 

There is great danger that some of the provisions of this four- 
teenth amendment will be attempted to be applied to cases for which 
it was never designed. In view of the history surrounding its 
adoption we doubt whether it was ever intended to apply to cases 
like the present; but, even if it was, we find nothing in this statute 
repugnant to its provisions. The provision of the constitutional 
amendment referred to does not surround the citizen with any pro- 
tection additional to those before given under the constitutions of 
the States. It was notin the power of the States before the adoption 
of this amendment to deprive citizens of the United States of the 
equal protection of the laws. The only change produced by making 

this constitutional principle a part of the Federal Constitu- 
68 tion is to make the Supreme Court of the United States the 

final arbiterof — case in whicha violation of this principle by 
State law is complained of. If a State, in view of the peculiar 
nature of service upon railroads and the dangers incident to it, shall, 
as a matter of State policy, require these corporations, which are the 
creatures of its statutes, to assume the risk of injuries to their serv- 
ants resulting from the negligence of fellow-servants also in their 
employ, we think they have a right to do so. Statutes imposing 
special duties and liabilities upon railroad companies are to be found 
on the statute books ef almost every State, and, if general in their 
application to all such corporations, they are valid. MeAllwick v. 
R’y Co., 20 Iowa, 338; Johnson v. Ch., Mil. & St. P. R. R. Co., 13 
N. W. Rep., 673. 

Order reversed. 


MITCHELL, J. 


Endorsed: Opinion & syllabus. Filed July 11, 1883. Sam. H. 
Nichols, clerk. } 


69 STATE OF MINNESOTA, 88: 
Supreme Court. 


I, Sam. H. Nichols, clerk of said supreme court, do hereby certify 
that the foregoing is a full, true, and — copy of the opinion and 
syllabus in the cause therein entitled as appears from the original 
remaining of record in my office; that I have carefully compared 
the copy with said original, and that the same is a correct tran- 
script therefrom and of the whole thereof. 
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Witness my hand and the seal of said supreme court, at the cap- 
itol, in the city of Saint Paul, this 29th day of December, A. D. 
1884. 

[Seal of the Supreme Court, State of Minnesota. ] 
SAM. H. NICHOLS, 
Clerk of the Supreme Court of the State of Minnesota. 


70 To the Honorable James Gilfillian, chief justice of the supreme 
court of the State of Minnesota : 


And now comes your petitioner, The Minneapolis and St. Louis 
Railway Company, by J. D. Springer, its attorney, and alleges— 

That in the year 1882 Fred. G. Herrick commenced an action at 
law against your petitioner in the district court of the State of Min- 
nesota in and for the county of Freeborn, in which the sole relief 
sought — of a money judgment for personal injuries received by him 
in the State of lowa during the month of December, 1881, while 
there and then serving your petitioner as a brakeman on a freight 
train, and which injuries were caused solely by the negligence of the 
locomotive engineer of the train, who was then also a servant of your 
petitioner and a fellow-servant of the said Fred. G. Herrick. 

That said action came on for trial at the January, 1884, term of said 
court and resulted in a verdict in favor of said Herrick and against 
your petitioner for the sum of two thousand dollars, upon which 
judgment was rendered on the 12th day of May, 1884, in favor of 
said Herrick and against your petitioner for $2,047.28 dollars dam- 
ages and 38.03 dollars costs. 

That the said Fred. G. Herrick, as the sole ground upon which 
your petitioner was responsible for the negligence of said locomotive 
engineer, set up and alleged in his complaint in said action that the 
following statute was in full force in the State of Iowa at the time 
the said Herrick received the injuries complained of, to wit: 

“Sec. 1307. Every corporation operating a railway shall be liable 

for all damages sustained by any person, including employés 
71 of such corporation, In consequence of the neglect of ugents, 

or by any mismanagement of the engineers or other employés 
of the corporation, and in consequence of the wilful wrongs, whether 
of commission or omission of such agents, engineers, or other em- 
ployés, when such wrongs are in any manner connected with the 
use and operation of any railway on or about which they shall be 
employed, and no contract which restricts such liability shall be 
legal or binding.” 

That in its answer to said complaint your petitioner alleged and 
set up that said statute was abrogated by and repugnant to that pro- 
vision of the Constitution of the United States which declares ‘that 
“No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States,” nor shall 
any “State deprive any person of life, liberty, or property without 
due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws,” being section one of article fourteen of 
the Constitution of the United States. 


SS DIE a ee eee eee ee ee 


OS 


ae 


24 THE MINNEAPOLIS & ST. LOUIS RAILWAY COMPANY VS. 


That on the said trial said cause was adjudged against your peti- 
tioner, and said statute of Iowa held by said court to be in full force 
and effect, and that by the force and effect thereof your petitioner 
was responsible to the said Herrick for the negligence of the said 
engineer. 

That afterwards and on the 25th day of October, 1884, your peti- 
tioner perfected an appeal from said judgment to the supreme court 
of Minnesota, the same being the highest court in said State in which 
a decision could be had in said action. 

That on the 30th day of October, A. D. 1884, final judgment was 
rendered in said action by said supreme court of Minnesota affirm- 
ing the said judgment appealed from and holding and adjuding that 

the said statute of lowa was not abrogated by nor repugnant 
72 to the said provisions of the Constitution of the United States, 

but was in full force and effect, and that by the force and 
effect thereof your petitioner was responsible to the said Herrick for 
the negligence of the said locomotive engineer. 

That all the foregoing facts appear in the records and proceedings 
in said action; in consequence whereof manifest error has resulted, 
to the great damage of your petitioner. 

Wherefore your petitioner prays for the allowance of a writ of 
error and such other process as may be necessary to secure the cor- 
rection of the errors aforesaid in the Supreme Court of the United 
States. 

JAS. D. SPRINGER, 
Attorney for Petitioner, Minneapolis, Minnesota. 
Allowed : 


JAMES GILFILLAN, 
Chief Justice Supreme Court of Minnesota. 


73 STATE OF MINNESOTA : 
Sur reme Court. 
I, Samuel H. Nichols, cie:& ef the supreme court of the State of 


Minnesota, do hereby certify ‘iat the foregoing is a full, true, and 
correct copy of a petition filec in my office on the 30th day of Octo- 
ber, A. D. 1884, as full, true, and complete as the same now remains 
on file and of record in my office. 
Witness my hand and official seal this tenth day of November, A. 
D. 1884. 
[Seal of the Supreme Court, State of Minnesota. ] 


SAM. H. NICHOLS, 
Clerk Supreme Court of Minnesota. 


74 [Endorsed :] 3927. State of Minnesota supreme court. 
Fred. G. Herrick, respondent, vs. The Minneapolis and St. 
Louis Railway Company, appellant. Copy petition. 
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75 Supreme Court of the United States. 

THE MINNEAPOLIS & Sr. Louis Rartway Company, Plaintiff in 
Error. 
against 


Frepb. C. Herrick, Defendant in Error. 


Know all men by these presents that we, The Minneapolis & St. 
Louis Railway Company, as principal, and Wm. H. Truesdale and 
Chas. F. Hatch, of the city of Minneapolis and State of Minnesota, 
as sureties, are held and firmly bound unto Fred. G. Herrick, his 
executors or administrators, in the sum of five thousand dollars, to 
be paid to the said Fred. G.,Herrick, his executors or administra- 
tors; to which payment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and each of our heirs, 
executors, or administrators, firmly by these presents. 

Sealed with our seals. Dated this 20th day of October, 1884. 

Whereas the above-named Minneapolis and St. Louis Railway 
Company hath prosecuted a writ of error in the Supreme Court of 
the United States to reverse the judgment rendered in the above- 
entitled cause by the supreme court of the State of Minnesota : 

Now, therefore, the condition of this obligation is such that if the 
above-named Minneapolis and St. Louis ‘Railway Company will 
prosecute its writ of error to effect and answer all costs and dam- 
ages if it shall fail to make good its plea, then this obligation shall 
be void: ctherwise to remain in full force and virtue. 

THE MINNEAPOLIS & ST. LOUIS R’Y CO., 
sy WM. H. TRUESDALE, Vice-President. 

WM. H. TRUESDALE. 

CHAS. F. HATCH. 


Sealed and delivered in presence of— 
J. D. SPRINGER. 
A. M. ALLEN. 


76 Srareor Minnesota, |... 
County of Hennepin, f”’ 
Wm. H. Truesdale and Chas. F. Hatch, being duly sworn, depose 
and say, and each for himself saith, ‘hat he is worth the sum of five 
thousand dollars over and above all his just debts and liabilities. 
WM. H. TRUESDALE. 
CHAS. F. HATCH. 


Sworn to before me this 30th day of October, A. D. 1884. 
[SEAL. ] A. M. ALLEN, 


Notary Public, Hennepin County, Minn. 


I hereby approve the within bond and sureties. 
Dated Oct. 30th, 1884. 
JAMES GILFILLAN, 


Chief Justice Supreme Court of Minnesota. 
4—2(0)2 
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77 STATE OF MINNESOTA : 
Supreme Court. 


I, Samuel H. Nichols, clerk of the supreme court of the State of 
Minnesota, do hereby certify that the foregoing is a full, true, and 
correct copy of a bond filed in my office on the 30th day of October, 
A. D. 1884, as full, true, and complete as the same now remains on 
file and of record in my office. 

Witness my hand and official seal this tenth day of November, 
A. D. 1884. . 


[Seal of the Supreme Court, State of Minnesota. ] 


SAM. H. NICHOLS, 
Clerk Supreme Court of Minnesota. 


78 UNITED STATES OF AMERICA, 88: 


To Fred. G. Herrick, defendant in error, and to Messrs. Lovely & 
Morgan, his attorneys, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on the 
2nd Monday of October next, pursuant to a writ of error filed in the 
clerk’s office of the supreme court of the State of Minnesota, wherein 
the Minneapolis and St. Louis Railway Company is plaintiff in 
error, to show cause, if any there be, why the judgment in said 
writ of error mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable James Gilfillan, chief justice of the su- 
preme court of the State of Minnesota, this 30th day of October, in 
the year of. our Lord one thousand eight hundred and eighty-four. 

JAMES GILFILLAN, 
Chief Justice of the Supreme Court of the State of Minnesota. 


STATE OF MINNESOTA, 


County of Freeborn, | es 


W. E. Todd, being duly sworn, on his oath deposes and says that 
he served the foregoing citation and writ of error on Messrs. Lovely 
& Morgan by delivering to John A. Lovely, a member of said firm 
of Lovely & Morgan, true copies of said citation and writ of error 
at the city of Albert Lea, in the county and State aforesaid, on the | 
(7th) seventh day of November, A. D. 1884. 

W. E. TODD. 


Subscribed in my presence and sworn to before — by the said W. 
E. Todd this seventh day of November, A. D. 1884. 


[Seal District Court, Freeborn County, Min.] 


GEO. T. GARDNER, 
Clerk of Dist. Court. 
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79 UNITED STATES OF AMERICA, 88° 


The President of the United States to the honorable the judges of 
the supreme court of the State of Minnesota, Greeting: 


Because that in the records and process and also in the rendition 
of judgment of a plea which is in the said court of Minnesota before 
you or some of you, being the highest court of the said State in 
which a decision could be had in the said cause between Fred. G. 
Herrick, as plaintiff, and The Minneapolis and St. Louis Railway 
Company, as defendant, wherein was drawn in question the validity 
of the statute of the State of lowa, on the ground of its being repug- 
nant to the Constitution of the United States,and the decision was 
in favor of its validity, a manifest error hath happened, to the great 
damage of the said Minneapolis and St. Louis Railway Company, as 
by its complaint appears, we, being willing that the error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid tn this behalf, do command you, if judg- 
ment be therein given, that then, under your seal, distinetly and 
openly, you send the records and proceedings aforesaid, with all 
things concerning the same, to the Supreme Court of the United 
States, together with the writ, so that you may have the same at 
Washington on the 2nd Monday of October next, in the said Su- 
preme Court to be then and there held, that, the record of pro- 
ceedings aforesaid being inspected, the said Supreme Court may 
cause further to.be done therein to correct that error what of right 
and according to the laws and customs of the United States should 
be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this S0th day of October, in the year of our 


Lord one thousand eight hundred and eighty-four. 
OSCAR B. HILLIS, 
Clerk of the U. S. Cirewuit Court for the District of Minn. 


STATE OF MINNESOTA, 88: 
Supreme Court. 
I, Samuel H. Nichols, clerk of the supreme court of the 
80 State of Minnesota, do hereby certify that the foregoing is a 
full, true, and correct copy of the writ of error filed in my 
office on the 30th day of October, A. D. 1884, as full, true, and com- 
plete as the same now remains on file and of record in my office. 
Witness my hand and official seal this 5th day of November, A, 
D. 1884. 
[Seal of the Supreme Court, State of Minnesota. | 
SAM. H. NICHOLS, 
Clerk Supreme Court of Minnesota, 
By W. A. NICHOLS, Dep. 
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81 STATE OF MINNESOTA: 
Supreme Court. 


I, Samuel H. Nichols, clerk of the supreme court of the State of 
Minnesota, do hereby certify that the foregoing is a full, true, and 
correct copy of a citation and return thereon filed in my office on 
the 10th day of November, A. D. 1884, as full, true, and complete as 
the same now remains on file and of record in my office. 


Witness my hand and official seal this tenth day of November, 
A. D. 1884. 
[Seal of the Supreme Court, State of Minnesota. ] 
SAM. H. NICHOLS, 
Clerk of Supreme Court, Minnesota. 


82 Unitep STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Minnesota, Greeting : 


Because that in the records and process and also in the rendition 
of judgment of a plea which is in the said court of Minnesota be- 
fore you or some of you, being the tiighest court of the said State 
in which a decision could be had in the said cause between Fred. G. 
Herrick, as plaintiff, and The Minneapolis and St. Louis Railway 
Company, as defendant, wherein was drawn in question the validity 
of the statute of the State of lowa,on the ground of its being re- 
pugnant to the Constitution of the United States, and the decision 
was in favor of its validity, a manifest error hath happened, to the 
great damage of the said Minneapolis and St. Louis Railway Com- 
pany, as by its complaint appears, we, being willing that the error, 
if any hath been, should be duly corrected and full and speedy jus- 
tice done to the parties aforesaid in this behalf, do command you, 
if judgment be therein given, that then, under your seal, distinctly 
and openly, you send the records and proceedings aforesaid, with 
all things concerning the same, to the Supreme Court of the United 
States, together with the writ,so that you may have the same at 
Washington on the 2nd Monday of October next, in the said Su- 
preme Court to be then and there held, that, the record of proceedings 
aforesaid being inspected, the said Supreme Court may cause further 
to be done therein to correct that error what of right and according 
to the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, this 30th day of October, in the year of our Lord 
one thousand eight hundred and eighty-four. 


[Sea! U. S. Circuit Cuurt, Dist. of Minnesota. } 
OSCAR B. HILLIS, 
Clerk of the U. S. Circuit Court for the District of Minnesota. 
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83 STATE OF MINNESOTA, 88: 


Supreme Court. 


The answer of the judges of the supreme court of the State of Min- 
nesota in the within writ of error mentioned. 


The record and proceedings whereof mention is within made, all 
things concerning the same, are hereby respectfully certified to the 
justices of the Supreme Court of the United States of America 
within mentioned in a certain schedule to this writ annexed, as 
within it is commanded. 

In testimony whereof Sam. H. Nichols, the clerk of said court, 
has hereunto subscribed his name officially and has caused the seal 
of the supreme court of Minnesota to be hereunto affixed this 
twenty-ninth day of December, A. D. 1884. 

[Seal of the Supreme Court, State of Minnesota. ] 
SAM. H. NICHOLS, 
Clerk of Supreme Court, Minnesota. 


Endorsed on cover: Minnesota supreme court. No. 202. The 
Minneapolis & St. Louis Railway Company, plaintiff in error, vs. 
Fred. G. Herrick. Filed January 16, 1585. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 202. 


THE MINNEAPOLIS ANDST. LOUIS RAILWAY COMPANY, 
PLAINTIFF IN ERROR, 


US. 


FRED G. HERRICK. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA. 
BRIEF FOR PLAINTIFF IN ERROR. 


Be Kk. DA VIS, Counsel for Plaintiff in Error. 
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SUPREME COURT : 


OF THE 
UNITED STATES. 
OCTOBER TERM, 1887. 


NO. 202. 


Toe Mryneapours & St. Louris Ramway Company, 2 


‘ Plaintiff in Error, 

1 ves. 

> Frep G. Herrick, Defendant in Error. 
‘ 


ERROR TO THE SUPREME CoURT OF THE STATE OF Mrn- 
NESOTA. 


STATEMENT. 


The defendant in error sued the plaintiff in error 3 
in the district court of the state of Minnesota in and 
for the county of Freeborn, to recover for personal injur- 
ies. The complaint sets out that the railway company 


was incorporated under a statute approved March 3, 


1853; that it owns and operates a railroad extending 
from Minneapolis, Minnesota, to Fort Dodge, in Iowa; 
that section 1307 of title 10 of chapter 5 of the code 


2 


of Iowa, provides as follows,.viz.: ‘ Every corporation 
operating a railway shall be liable for all damages sus- 
tained by any person, including employes of such cor- 
poration, in consequence of the neglect of agents, or by 
any mismanagement of the engineers or other employes 
of the corporation, and in consequence of the wiliful 
wrongs, whether of commission or omission, of such 
agents, engineers or other employes, when such 
wrongs are in any manner connected with the use and 
operation of any railway on or about which they shall 
be employed, and no contract which restricts such lia- 
bility shall be legal or binding.” 

tis averred that, while this statute was in force, 
the defendant in error was employed by the plaintiff in 
error at the county of Webster in the state of Iowa, to 
serve it as a brakeman, and that thereafter, on or about 
the sixth day of December, 1881, while in such employ 
at said county, it became his duty to make a coupling 
of an engine and freight car on one of the tracks of 
the plaintiff in error, which engine was then in charge 
of one of the servants—an engineer; that the plain- 
tiff in error, its agents and servants neglected to fur- 
nish the car with a proper link or coupling pin; that 
the link and pin which were attached to the car were 
wholly unsuitable, defective and out of repair, but 
were not known to the defendant in error to be so,— 
whereby the defendant in error was exposed to great, 
unusual and unexpected risk in making the coupling. 
(The allegation as to the link or coupling pin was with- 
drawn at this trial. 

Record, p. 9; folio 24.) 


That he proceeded to make this coupling and while 
doing so received severe and permanent injury, which 


3 


was occasioned solely by reason of and on account ot 
the culpable negligence and mismanagement of the 
engineer, who, it is alleged, carelessly and recklessly 
drove the engine against the car in violation of order 


and signals then given. 


(Record, pp. 2-3; folios 3-10.) 


The answer admitting the Iowa statute set out in the 
complaint, and denying specitically the rest of the com- 
plaint, alleges that the statute of lowa “has been, since 
the passage, abrogated by the constitution of the 
United States, and especially by the fourteenth amend- 
ment thereof.” 


(Record, pp. 4-5; folios 10-15, and p. 9; folio 24.) 


The case was tried bya jury Jan, 8, 1884, who 
found a verdict in favor of the defendant in error in 
the sum of two thousand ($2,000) dollars, and on May 
12, 1884, judgment was entered thereon in his favor 
for $2,047.28, damages and interest, and $38.03 costs, 
in all for $2,085.31. 


(Record, p. 8; Folios 21-23.) 


Upon this trial “the plaintiff gave evidence tending 
“to prove the allegation of his complaint that he sus- 
‘tained the injuries set forth in his complaint in conse- 
“quence of the negligence of the engineer of defend- 
“ant, as set forth in said complaint, and at the time of 
‘‘such injury he was serving the defendant as brake- 
‘‘man on the train on which said engineer was serving 
“defendant as engineer. 


“The allegations set forth in said complaint re- 


10 


11 


12 


14 


15 


4 


“snecting defects in the link and pin were abandoned 
“and no evidenve given to support the same.”’ 


(Record, p. 9; folio 24.) 


The plaintiff in error moved for a new trial on sev- 
eral grounds, one of which was that “said Iowa statute 
‘“‘is abrogated by the federal statutes and constitution, 
“and particularly the fourteenth amendment to the 
“federal constitution.” 


(Record, p. 11; Folio 29.) 


Judgment on this verdict having been rendered, as 
hereinbefore stated, the plaintiff in error appealed to 
the supreme court of Minnesota, May 16, 1884. 


(Record, p. 12; folio 31.) 


That court on the twenty-fifth day of October, 1884, 
affirmed the judgment of the district court. 


(Record, pp. 16-17; folios 49-50.) 


In doing this it necessarily, and also in terms, de- 
cided against the defense that the statute of the state 
of Iowa set out in the complaint, as a basis for the 
right to recover, is in contravention to the four- 
teenth amendment to the constitution of the United 
States, saying, in the head note prepared by the 
court: ‘Neither does the tact that this statute 
“only applies to corporations operating railroads under 
“it conflict with the provision of the fourteenth amend- 
* ment to the federal constitution, ‘that no state shall 
‘deny to any person within its jurisdiction the equal 


> 99 


** protection of the laws. 
(Record, p. 19; folio 56.) 


In its opinion the supreme court of Minnesota holds 16 
as follows: 

“Il. The defendant further contends that the statute 
‘“‘ of Lowa is in violation of the fourteenth amendment 
“to the constitution of the United States, which de- 
‘“clares: ‘No state shall deny to any person within 
“its jurisdiction the equal protection of the laws.’ 

“The ground for this contention consists in the fact 
“that the law does not apply to all persons, but only to 
“railroad companies, thus imposing on them a liability 


‘‘not imposed on others. 


“ Thereis great danger that some of the provisions of 
‘‘this fourteenth amendment will be attempted to be 
‘applied to cases for which it was never designed. In 
“view of the history surrounding its adoption we doubt 
‘‘whether it was ever intended to apply to cases like 
“the present; but, even if it was, we find nothing in 
“this statute repugnant to its provisions. The provis- 18 
‘ion of the constitutional amendment referred to does 
“notsurround the citizen with any protection additional 
“to those before given under the constitutions of the 
“States. It was not in the power of the States before 
“the adoption of this amendment to deprive citizens 
“of the United States of the equal protection of the 
“jaws. The only change produced by making this 
“constitutional principle a part of the federal consti- 19 
“tution is to make the supreme court of the United 
“States the final arbiter of—case in which a violation 
“of this principle by state law is complained of. If a 
“state, in view of the peculiar nature of service upon 
‘railroads and the dangers incident to it, shall, as a 
‘matter of state policy, require these corporations, 


‘‘ which are the creatures of its statutes, to assume the 


. 


22 


23 


6 


“risk of injuries to their servants resulting from the 
“negligence of fellow servants also in theiremploy, we 
“think they have a right to do so. Statutes imposing 
“special duties and liabilities upon railroad companies 
“are to be found on the statute books of almost every 
“state, and, if general in their application to all such cor- 
‘* norations, they are valid.” 
Mc Alwick vs. R’y Co., 20 lowa, 338. 
* Johnson vs. Ch., Mil. g& St. P. R. KR. Co., 138 N. W. 
Rep. 673. | 
(Record, p- 21; folios 66-68. ) 
Whereupon a writ of error was duly allowed to this 


court upon the following petition : 
To the Honorable James Gilfillan, Chief Justice of the 


Supreme Vourt of the State of Minnesota . 


And now comes your petitioner, the Minneapolis & 


St. Louis Railway Company, by J. D. Springer, its 


attorney, and alleges 

That in the year 1882 Fred G. Herrick commenced 
an action at law against your petitioner in the district 
court of the state of Minnesota in and for the county 
of Freeborn, in which the sole relief sought—of a 
money judgment for personal injuries received by him 
in the state of Iowa during the month of December, 
1881, while there and then serving your petitioner asa 
brakeman on a freight train, and which injuries were 
caused solely by the negligence of the locomotive engi- 
neer of the train, who was then also a servant of your 
petitioner and a fellow servant of the said Fred G. 
Herrick. 

That said action came on for trial at the January, 
1884, term of said court and resulted in a verdict in 


» 
‘ 


favor of said Herrick and against your petitioner for 
the sum of two thousand dollars, upon which judg- 
ment was rendered on the twelfth day of May, 1884, in 
favor of said Herrick and against your petitioner for 


2,047.28 dollars damages, and 38.03 dollars costs. 


That the said Fred G. Ierrick, as the sole ground 
upon which your petitioner was responsible for the 
negligence of said locomotive engineer, set up and 
alleged in his complaint in said action that the follow- 
ing statute was in full force in the state of Lowa at the 
time the said Herrick received the injuries complained 


of, to-wit: 


“Sec. 1307. Every corporation operating a rail- 
way shall be liable for all damages sustained by any 
person, including employes of such corporation, in 
consequence of the neglect of agents, or by any mis- 
management of the engineers or other employes of the 
corporation, and in consequence of the willful wrongs, 
whether of commission or omission, of such agents, 


engineers, or other employes, when such wrongs are in 


any manner connected with the use and operation of 


any railway on or about which they shall be employed, 
and no contract which restricts such liability shall be 


legal or binding.” 


That in its answer to said complaint your petitioner 
alleged and set up that such statute was abrogated by 
and repugnant to that provision of the constitution of 
the United States which declares that “ No state shall 
make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States,” 
nor shall any “state deprive any person of life, liberty, 


or property without due process of law, nor deny to 
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88 any person within its jurisdiction the equal protection 


§ 


of the laws,” being section 1 of article 14 of the con 


stitution of the United States. 


That on the said trial said cause was adjudged 
against your petitioner, and said statute of Iowa held 
by said court to be in full force and effect, and that by 
the force and effect thereof your petitioner was respon- 
sible to the said Herrick for the negligence of the said 


engineer. 


That afterwards and on the twenty-fifth day of 
October, 1884, your petitioner perfected an appeal from 
said judgment to the supreme court of Minnesota, the 
same being the highest court in said State in which a 


decision could be had in said action. 


That on the thirtieth day of October, A. D. 1884, 
final judgment was rendered in said action by said 
supreme court of Minnesota atlirming the said judg- 
ment appealed from and holding and adjudging that the 
said statute of Iowa was not abrogated by nor repug- 
nant to the said provisions of the constitution of the 
United States, but was in full force and effect, and that 
by the force and effect thereof: your petitioner was 
responsible to the said Herrick for the negligence of 


the said locomotive engineer 


That all the foregoing facts appear in the records 
and proceedings in said action, in consequence whereof 
manifest error has resulted, to the great damage of 
your petitioner. 


Wherefore your petitioner prays for the allowance 
of a writ of error and such other process as may be 


9 
necessary to secure the correction of the errors afore- 32 
said in the supreme court of the United States. 
Jas. D. SPRINGER, 


A ttorney for Petitioner. Minneapolis, Minnesota. 


Allowed: 
JAMES GILFILLAN, 


Chief Justice Supreme Court of Minnesota. 


( Record, pp. 93.94: folios 10-72. ) 33 
(Folios 70-72.) 
Citation was duly made and the cause removed into 
this court by writ of error. 
(Folios 78-83.) 
ASSIGNMENT OF ERRORS. 34 
In this suit there was drawn in question the validity 
of a statute of the state of Iowa, on the ground of its 
being repugnant to the constitution of the United 
States, and the decision of the supreme court of the 
39 


state of Minnesota was in favor of the validity of the 
said statute. A right, privilege and immunity, and the 
equal protection of the laws were claimed under the 
constitution of the United States by the plaintiff in 
error, and the decision of the supreme court of the 
state of Minnesota was against the right, privilege, im- 
munity and protection specially set up and claimed by 


) 


Lad 


36 


38 


39 


10 


said plaintiff in error under the constitution of the 
United States, to wit: in deciding that the said statute 
of lowa was not in contravention of the fourteenth 
admendment to the constitution of the United States. 


In so deciding the supreme court of Minnesota erred. 


POINTS AND AUTHORITIES. 


‘* All persons born or naturalized in the United States 
and subject to the jurisdiction thereof are citizens of 
the United States and of the state wherein they reside. 
No state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the 
United States; nor shall any state deprive any person 
of life, liberty or property without due process of law, 
nor deny to uny person within its jurisdiction the 


3 


equal protection of the laws.’ 


Yonst. 14th amendment. 


“ Every corporation operating a railway shall be li- 
able for all damages sustained by any person, including 
employes of such corporation, in consequence of the 
neglect of agents, or by any mismanagement of the en- 
gineers or other employes of the corporation, and in 
consequence of the willful wrongs, whether of commis- 
sion or omission, of such agents, engineers, or other 
employes, when such wrongs are in any manner con- 
nected with the use and operation of any railway on or 


1] 


about which they shall be employed, and no contract 40 
which restricts such liability shall be legal oo. 
Mec Lain’s Annotated Statutes (Lowa), vol. 1, p. 
sec 1307. 


The statute of lowa is void as in conflict with the 41 
fourteenth amendment to the constitution of the United 
States. 

Ex parte Virginia, 100 U. 8. 339. 

Tiernan vs. Rinker, 102 Id. 

Weil vs. Calhoun, 25 Fed. Rep. 865. 

The Stockton Laundry Case, 26 Fed. Rep. 611. 

Virginia vs, Rives, 100 U.S. 313. 

County of Santa Clara vs. S. P. R. R. Co., 18 Fed, 

Rep. 385. 

Vick Ho vs, Hopkins, 118 U. S. 356. 

Pearson re, Portland, 6% Me. 278. 

The County of San Mateo vs. R. R. Co., 8 Am. & 
Pr R. R. Cases 1. 


ee ey es EY Py yr 5 » Rep. 134. 
ula Maia o, a Sw Zs We cd. Z 6, 
W hen the natural and hate oe ettect of a ‘wd 


statute is to violate the federal constitution, it will be 
held void, in whatever language it may be framed to 43 
bring it within the legislative power of tbe state. 

Henderson vs. The Mayor, 92 U.S. 259. 

Chy Lung vs. Freeman, 7 275. 

Neal vs. Delaware, 103 U. 8. 370. 

Soon Hing vs. Crowley, 113 U. S. 703. 

Cooley Const. Lim. (4th ed.) 719 (marg. p. 577) et seq. 
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44 Bank Tax Cases, 2 Wall. 200. 
A corporation is a “ person” and as such entitled to 
“the equal protection of the laws.” 
U.S. Bank vs. Devaux, 5 Cranch, 61, 87. 


Nocis li, é le. rs, Town ot N, it Haven. s W heat, 464, 


45 Before the adoption of this statute the common law 
rule was of general application in lowa that the prin- 
cipal is not liable -for damage sustained by an employe 
by the negligence of a co-employe in the same general 
service. 

Sullivan vs. M. & M. R. R. Co., 11 lowa, 421; de- 

cided in 1861. 

4g This common law rule is still in force in lowa except 
as provided by the statute in question. 

Peterson vs. W hitebreast Mining Co., 50 Lowa, 673. 

This case was decided in 1879. It was to recover 
damages sustained by the plaintiff through the negli- 
gence of a co-employe in the working of a coal mine 
which was operated by the defendant employer. 

The court adheres to the rule laid down in 11 Iowa, 
saying: ‘ Nearly twenty years ago it was held in Sulli- 
van vs. M. & M. R. R. Co., 11 Towa, 421, that the prin- 
cipal was not liable for damages sustained by the 
employe from the negligence of a co-employe in the 
same general service. This rule as to railroad cor- 
porations has been changed by statute.”’ 

The court then proceeds to exonerate the defendant 
upon the common law principle above stated, 
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So that the law of that state may be expressed as 
follows: ‘No employer, excepting a corporation oper- 
ating a railway, shall be liable for damage sustained by 
an employe by the negligence of a co-employe in the 
same general service. Every corporation operating a 
railway shall be liable for damage sustained by an em- 
ploye by the negligence of a co-employe in the same 
general service.”’ 

it will doubtless be urged that this statute is sustain- 
able under the police power, as a measure tending to 
the public safety. 

To this it is answered that the “equal protection of 
the Jaws” can no more be denied by an invalid exercise 
of the police power, than it can by an invalid exercise 
of the power to tax, or to prescribe tolls, and charges to 
railroads, or by any other invalid exercise of state au- 
thority. 

The constitution can not thus be violated by pretext. 
Under the disguise of the police power one pberson, or 
one class of persons, can not be burdened, while all other 
persons, or classes of persons, are at liberty to pursue 


the vocation thus invidiously prohibited. 


Thus, if in the Slaughter House cases, all corpora- 
tions engaged in butchering had been required to 
have their slaughtering done at the slaughter house 
of the Crescent City Company, while all other persons 
were allowed to butcher where they pleased, such an 


enactment would be a plain attack upon the corpora- 


tions, intended to deny to them the equal protection of 


the laws, and would not be a bona fide exercise of the 
police powers. To extend such legislation over an 


entire state is merely to make a wrong universal as 


48 
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to the proscribed interest, and thus to make the wrong 
more noxious. 

The police power, in the usual manner of its exer- 
cise, commands something to be done, or prohibits 
some act, and enacts a penalty for disobedience. 

As to all persons, natural or artificial, who are 
engaged in the operation of railroads, it may impose 
certain obligations such as the employment of servants 
whose vision has been tested for color blindness or who 
have had a certain amount of actual training in a par- 
ticular department, or may require the use of some 
mechanical device for the protection of employes. In 
such case it is probabie that a statute, which as a conse- 
quence of default in obeying the law, should make every 
such employer liable to the employe for the negligence 
of co-employes would be valid. But the statute of Lowa 
presents no word or phrase bringing it within any such 
principle. It does not require any person to do or to 
abstain from doing any act. It simply provides that a 
certain class of persons—railroad corporations — shall 
be liable absolutely to its servants, and leaves all other 
persons who are or may be engaged in operating rail- 
ways entitled to that “protection of the laws” which 
is denied to the railroad corporations. 

If this can be done as to all railroad corporations it 
can be done as to any one, or to all corporations oper- 
ating railroads in any particular county, leaving all 
others to the enjoyment of “the equal protection of 
the laws.” 

Again, the right of one person to hire employes 
upon the same terms as other persons and to occupy 


the same relations to them ought to be within “ the 
equal protection of the laws.” This right is taken 
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away by this statute from railroad corporations. Taken 
away not only by inference but by express provision 
making void any contract which restricts the liability 
imposed by section 1307. 

The statute does not relate to liability for the use of 
dangerous machinery. The corporation is made liable 
to its employes for any injury arising from the negli- 
gence of co-employes in the operation of the railroad, 

It affects only railroad corporations. All corpora- 
tions or persons engaged in dangerous operations, 
where machinery is required, are exempt from the Na- 
bility imposed by this statute. 

Suppose this statute read: “Every corporation 
using machinery operated by steam shall be liable, etce.,”’ 
would it not be plain that the object of such a statute 
was not to exercise the police power, but to make the 
corporation liable, not because it uses steam machinery 
but because it is a corporation. 

As to all persons who may operate railways the 
statute affects only one class, the corporation. The 
natural person who may be engaged in operating a rail- 
way has the common law defense which this statute 
takes away from the corporation. Some railroads are 
operated by natural persons. Afi railroads can be so 
operated. 

It is no answer to this to say that nearly every rail- 
road is operated by a corporation, for such an answer 
by its terms admits that some railroads are not so 
operated, and the application of this statute to corpo- 
rations alone makes the law read, that every person 
operating a railway (except a corporation) shall not be 
liable for certain acts, and that for the same acts the 


corporation shall be liable. 
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If every railroad in the state of lowa were operated 
by a corporation the statute would be void. It is enough 
that there may exist such conditions as will make 
the statute a denial “of the equal protection of the 
laws.” If the natural result, or the avowed object, of 
this statute is unconstitutional, it matters not that the 
conditions for its unequal protection may arise after 


Its passage. 


If void it is void in itself. It does not become un- 
constitutional by condition subsequent. If it could 
thus become invalid it might be constitutional for a 
series of years and then void for another era, and be- 
come valid again for another period by the passing 
away of the situation which fora time had rendered it 


invalid. 


There is nothing in the fact that a railroad is oper- 
ated by a corporation which warrants classifying such 
corporations as the only persons who shall be subject to 
the liability prescribed by this statute, and be deprived 
ot the defense which it takes away from them. The 
amendment was intended to prevent the classification 
of generic business interests, and to deny the right to 
enact different and eonflicting rules of obligation or 
exemption, varying in stringency from total exemption 


up to total liability. 


But, as we have remarked, the classification at- 
tempted by this statute is in the body of one interest, 
viz.: that interest which operates railroads by corpora- 
tions. The corporation is made liable when the natu- 
ral person remains exempt. The statute is distinctly 
personal, and is against the corporation because it is a 
corporation. It is against it, not for anything it may 


do or fail to do in the operation of a railroad, but 


because it is a corporation operating a railroad. 


The question may be considered from another point 
of view. The statute denies to that large class ot 
laborers who are not employed by corporations operat- 
ing railroads a protection of law which laborers have 

° ry 
who are employed by such corporations. The argu- 
ments adduced as to the effect of this statute upon 
the corporation apply with equal force here, and they 


need not be restated. 


But the assertion that this statute is an exercise of 


the police power is a specious pretext. It was intended, 
and such intention is plain from its terms, to diserimi- 
nate against corporations operating railroads, simply 
because they are such corporations. 

It is merely an invidious change of the law of mas- 
ter and servant, by which one class of masters is 
denied an “equal protection of the iaws’”’ ‘which all 
other masters continue to enjoy. 

In Yick Ho vs. Hopkins, 118 U.8., 356 ordinances 
of the city of San Francisco were declared void, 
which by their terms prohibited “any person” from 
carrying on the laundry business in the city and county 
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65 
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of San Francisco without first having obtained the con- 
sent of the board of supervisors. These ordinances 
were so administered by the board that no Chinese 
could obtain such consent, while it was granted to 
every Caucasian. The ordinances, though by their 
terms applicable to “any person,” thus became appli- 
cable only to some persons. The design of their enact- 
ment became apparent from the method of their exe- 
cution. Their natural and reasonable effect was to 
violate the’constitution, so that the case presented was 
as if these ordinances had read “any Chinese ”’ instead 
of “uny person.” The statute of Iowa presents no 
such general expression as “any person.” It is 
expressly limited in its application to “ every corpora- 
tion operating a railway.” The supreme court of that 
State applies to the employer intended by this statute 
the rule of law prescribed therein, while it applies to 
all other emplovers a different and more favorable rule. 
It gives to the latter a defense which this statute 


expressly takes away from the former. 


The supreme court in the 118 U.S. distinguishes 
the case there considered from the case of Barbier vs. 
Connelly, 113 U.S. 27, and Soon Hing vs. Crowley, 118 
2. 703, in which it was held that the ordinance 
then in question was purely police regulation, neces- 
sary as a matter of precaution in a city composed 
largely of wooden buildings. That ordinance was 
simply a prohibition to carry on the washing and iron- 
ing of clothes in public laundries and wash houses 
within certain prescribed limits in the city and county 
of San Francisco from 10 o’clock at night until 6 
o’clock in the morning of the followingday. The ordi- 
nance was adjudged not to be within the prohibition of 


19 


the fourteenth amendment to the constitution. The court 
in 118 U.S., reiterates that the fourteenth amendment 
was “undoubtedly intended, not only that there should 
be no arbitrary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection aud 
security should be given to all under like circumstances 
in the enjoyment of their personal and civil rights; that 
all persons should be equally entitled to pursue their 
happiness, and acquire and enjoy property; that they 
should have like access to the courts of the country for 
the protection of their persons and property, the pre- 
vention and redress of wrongs and the enforcement of 
contracts; that no impediment should be interposed to 
the pursuits of anyone, except as applied to the same pur- 
suits by others under like circumstances ; that no greater 
burdens should be laid upon one than are laid upon 
others in the same ealling and conditions. * * * 
Class legislation, discriminating against some and favor- 
ing others,is prohibited; but legislation which, in carry- 
ing out a public purpose, is limited in its application, 
if, within the sphere of its operation, it aftects alike all 
persons similarly situated, is not within the amend- 
ment.” 

The supreme court has recently decided that a leg- 
islative act which removes the bar which the statute of 
limitations enables the debtor to internose to prevent 
recovery for a debt, is valid. 

Campbell vs. Holb, 115 U.S. 629. 


[f any act should, by express terms, remove this bar 


> 


against “‘every corporation operating a railway,” and 
leave all other debtors protected by the bar, there can 
be no doubt but it would be void upon the principles 


expressed in the above quotation. Had the statute 
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76 which was sustained in Munn vs. Illinois (94 U. 8. 1138) 


prescribed only the maximum of charges for the storage 
of “‘grain by corporations operating warehouses and 
elevators,” we submit, it could not have been upheld. 

The court declares in 118 U. 8. that “the fourteenth 
amendment to the constitution is not confined to the 
protection of citizens. It says,‘nor shall any state 
deprive any person of life, liberty or property without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.’ These 
provisions are universal in their application to all per- 
sons within the territorial jurisdiction, without regard 
to any differences of men, of color or of nationality, 
and the equal protection of the laws is a pledge of the 
protection of equal laws.” 

The judgment of the supreme court of Minnesota 
should be reversed. 


ag ee C. K. Davis, 


Council for Plaintiff in Error. 
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76 which was sustained in Munn vs. Illinois (94 U.S. 113) 
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prescribed only the maximum of charges for the storage 
of “grain by corporations operating warehouses and 
elevators,” we submit, it could not have been upheld. 

The court declares in 118 U. 8. that “the fourteenth 
amendment to the constitution is not confined to the 
protection of citizens. It says,‘nor shall any state 
deprive any person of life, liberty or property without 
due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws.’ These 
provisions are universal in their application to all per- 
sons within the territorial jurisdiction, without regard 
to any differences of men, of color or of nationality, 
and the equal protection of the laws is a pledge of the 
protection of equal laws.”’ 

The judgment of the supreme court of Minnesota 


should be reversed. 


C KARE C. K. Davis, 
: /¢.. .. ak 
san Council for Plaintiff in Error. 
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THE MINNEAPOLIS & ST. LOUIS 
' RATLWAY COMPANY, 
Plaintiff’ in Hrror,] In Error to the 
Supreme Court of the 
State of Minnesota. 
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FRED G. HERRICK, 
Defendant in Error 


Brici for Defcudaunt in Lrror. 


EKpwarpD J. HILL, 
For Defendant in Errer. 
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THE MINNEAPOLIS & ST. LOUIS RAILWAY COM- 
PANY, 
Pla ntiff in Krror, 
against 
FRED G. HERRICK. 


Defendant in Krror. 


BRIEF FOR DEFENDANT IN ERROR. 


In 1862, the legislature of the State of Lowa enacted that 


“every railroad company shall be liable for all damages sus- 


tained by any person, including employes of the company, in 


conseq uence ot any neglect of the agents, or by any misman- 
agement of the engineers or other employes, of the corporation, 
to any person sustaining such damage.” 

Plaintiff in error contends that this statute violates the Four- 
teenth Amendment to the Constitution of the United States, in 


that its provisions do not apply to all persons, but only to rail- 


MINNEAPOLIS & ST. LOUIS R Y CO. V. FRED G. HERRICK. 
way companies, thus imposing on them a liability not imposed 
on others; and the Supreme Court of Minnesota having de- 
clared the statute valid (Herrick v. Ry. Co., 31 Minn. 16), 
that question is the only one before the court on this writ of 


error. 


First. The provisions of the Fourteenth Amendment were 

not intended to apply to cases like the one at bar. 
Slaughter House Cases, 16 Wall. 36. 

‘The manifest purpose of the statute was to give its benefits 
to employes engaged in the hazardous business of operating 
railroads” (Cole J, in Deppe vy. Chicago, ete. Ry. Co., 36 Ta. 
52-55); and the power to enact it belonged to the State unaf- 
fected by the Constitution of the United States or any of the 
articles of amendment. | 

United States vy. Dewitt, 9 Wall. 41, and cases cited. 

In the latter case an act of Congress which undertook, as a 
part of the internal revenue laws, to make it a misdemeanor to 
mix for sale naptha and illuminating oils, or to sell oil of pe- 
troleum inflammable at less than a prescribed temperature, was 
held to be void within State limits, because as a police regula- 
tion the power to make such a law belonged to the States, and 
did not belong to Congress. 

In New York vy. Miln, 11 Peters, 102, the validity of a statute 
of New York which required of every master of a vessel arriv- 
ing at New York City from a foreign port to report the names, 
ages, occupation, etc., of his passengers, was assailed as being 
an invasion of the exclusive right of Congress to regulate com- 
merce. But notwithstanding this, it was held to be an exercise 
of the police power of the Stai-. 

The court say (page 138): ~ lt is not only the right, but the 
bounden and solemn duty of a State, to advance the safety, hap- 
piness and prosperity of its people, and to pre vide for its gen- 


lag 


THE ARGUMENT. 


eral welfare by any and every act of legislation which it may 
deem conducive to these ends: where the power over the par- 
ticular subjects, or the manner of its exercise 1s not surrendered 
or restrained in the manner just stated. That all those powers 
which relate to merely municipal legislation, or what may, per- 
haps, more properly be called internal police, are not thus sur- 
rendered or restrained; and that, consequently, in relation to 
these, the authority of a State is complete, unqualified and ex- 
clusive.” See also 
License Taser (‘ases. ) Wall. by Ll. and Cause cited, 

Authorities might be multiplied illustrating the principle so 
fully settled, that the general police powers of the States remain 
unaffected by the amendment in question. 

* [t was not within the power of the States before the adop- 
tion of the Fourteenth Amendment to deprive citizens of the 
equal protection of the laws.” 

Cooley's Const. Lim. (4th Ed.) 405. 

This right of equality is a principle of republicanism, and the 
duty of enforcing it was originally assumed by the States; and 
it still remains there. 

l'nited States v. Cruikshank. 02 U.S. 542-555. 


Second, But assuming that the provisions of the Fourteenth 
Amendment are applicable to cases like the present, even then 
there is nothing in this statute repugnant to such amendment. 

The statute is general in its application; it applies alike to 
all railway corporations in that State, and the rights and duties 
arising under it have been constantly and frequently enforced 
therein by the state and federal courts for a quarter of a 
century. 

McAunich v. M. & M. Ry. Co., 20 Lowa, 338. 
Deppe v. Chicago etc. Ry. Co., supra. 
Schroeder v. Chicago, etc. Ry. Co., 41 lowa, 344. 
Potter v. Chicago, etc., Ry. Co., 46 Lowa, 399. 


4 MINNEAPOLIS & ST. LOUIS R'Y CO. V. FRED G, HERRICK. 

[t will hardly be denied that it was within the power of the 
State of Lowa to “prescribe peculiar rules for the several occu- 
pations, and to establish distinctions in the rights, obligations, 
duties and capacities of its citizens.” 

“Tf the laws be otherwise unobjectionable, all that can be 
required in these cases is, that they be general in their appli- 
cation to the class or locality to which they apply: and they 
are then public in character, and of their propriety and po!i-s 
the legislature must judge.” 

Cooley's Const. Lim. (4th Ed.) 489. 


, Under this power * persons and property are subjected to all 
kinds of restraints and burdens, in order to secure the general 
comfort, health and prosperity of the State; of the perfect 
right in the legislature to do which, no question ever was, or 
upon acknowledged general principles ever can be made.” 

Redfield, C. J.. in Thorpe v. Ry. Co., 27 Vt. 140. 

The recent application of this doctrine in the Kansas prohi- 
bition cases renders it too plain for discussion that, to use the 
language of the Supreme Court of Minnesota in the present 
case, “If a State, in view of the peculiar nature of the service 
upon railroads, and the danger incident to it, shall, as a matter 
of State policy, require these corporations, which are the crea- 
tures of its statutes, to assume the risk of injuries to their 
servants resulting from the negligence of fellow-servants also 
in their employ, it has a right to do so.” 

In 1875 the legislature of Wisconsin enacted a statute like 
the one in question, but much more general and comprehensive 
in its terms (Chapter 173, Laws Wisconsin, 1875), and its va- 
lidity was affirmed by the Supreme Court of that State in the 
case of 

Ditberner vy. C., M. & St. P. Ry. Co., 47 Wis. 138. 


The statutes of Minnesota (Chapter 13, Laws Minnesota, 


1887) impose a similar liability on railroad companies. 
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In Georgia it is provided (Code of Ga. 1873, See. 2083): 
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* Railroad companies are common carriers and liable as such. ‘ 
’ As such companies necessarily have many employes who can- 3 
i not possibly control those who should exereise care and dili- 


gence in the ranning of trains, such compunies shall be lable 
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to such employes as to passengers, for injuries arising from the 
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want of such care and diligence.” 
This statute has been applied in many cases in that State. Ee 
. See y 
Georgia, ete., R. Co. v. Goldwire, 56 Ga, LOO. 4 
Marsh vy. South Carolina R. Co., ld. 274. 
\ Georgia R. Co. vy. Rhodes, ld. 645. 
To the same effect was the Revised Statutes, Missouri, 1855, 


page ti4/, enforced by the Supreme Court of that State in 


\ Sehulte vy. Pacific R. Co., 36 Mo. 13. 
, The doctrine of “ Common employ ment.” which. before the 
, statute. exempted the master from lability in such cases was 


placed upon grounds of public policy, but the fact that the 


courts of Iowa recognized that policy and applied it, will hard- 


f ly be considered as binding on the legislature. The whole 
doctrine of exemption is an exception to the ancient general 


rule or maxim of the common law, Respondeat superior. 
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Chicago, ele, R. Co. v. Moranda, 93 Ul. 302. ‘ 
And the extreme hardship -and injuctice of the rule as ap- a 
plied to railway service, with its powerful and dangerous in- 7 
strumentalities, its numerous departments and different grades 9 
) of employment, is the reason, as we have seen, which led the 
State of Lowa to change the rule. 
In this connection the existence of the Miners Act of Llhnois, 
: passed in 1872, entitled “ An act to provide for the health and 


safety of persons employed in coal mines.” and statutes of 


similar import in manv other States. exemplify the more mod- 


6 MINNEAPOLIS & ST. LOUIS RY CO V. FRED G. HERRICK. 


‘ 
cee er seen nt te — 
_ _ a" — 


ern and humane policy of protecting workmen engaged in 
dangerous occupations. This policy is also shown by the En- 
gilish Factory Acts, and the English Coal Mines Regulation 
Act, 1872, cited in 

» 2 Thompson on Negligence, L004, 


“Statutes imposing special duties and liabilities on railroad 


companies and other corporations are tc te found on the stat- 
ute books of almost every State, and if general in their appli- 
cation to all such corporations they are valid.” ( Mitchell, J., 
in Herrick vy. Ry. Co., supra.) They do not deny to such 


companies the equal protection of the laws. 

, Johnson v. Chicago, etc , R. Co., 29 Minn, 429. 
Blake v. R. Co., 19 Minn. 418; 94 U. S. 180. 
Munn y. fil., 94 U.S. 113. 
Chicago, ete., R Co. v. Lowa, Id. 155. 
Peik vy. R. Co., Id. 164. 


The judgment should be affirmed. 
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ern and humane policy of protecting workmen engaged in 
dangerous occupations. This poliey is also shown by the En- 
vlish Factory Acts, and the English Coal Mines Regulation 
Act. 1872. cited in 

Z Thompsou On Neglige poe. LOG. 

* Statutes Lin posing special duties and liabilities on railroad 
companies and other corporations are tc Le found on the stat- 
ute books of almost every State. and if general in their appli- 
eation to all such corporations the are valid. ( Mitehell. J.. 
in Herrick vy. Ry. Co. supra.) They do not deny to sueh 
companies the equal protection of the laws. 

Johnson v. Chicago, etc , R. Co., 29 Minn, 429. 
Blake v. R. Co., 1 Minn. 418; 94 U.S. 180, 
Munn vy. ill., 94 U.S. 118. 

Chicago, etc., R Co. v. Lowa, Id. 155. 

Peik v. R. Co., Id. 164. 


The judgment should be affirmed. 
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JOHN F. BROADHEAD, WILLIAM SCHMOLZ, AND PETER 
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IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 
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THE UNITED STATES VS. BROADHEAD ET AL. l 
1 United States circuit court, ninth circuit, district of California. 


Tue Unrrep STaTEs OF AMERICA, PLAINTIPY, | 
x N 


JoHN F. BroapHEApD, WM. ScHMOLZ, AND | 
Peter C. Seott, defendants. | 


Complaint. 


Now comes said plaintiff, by L. G. Hilborn, United States attorney for 
said district of California, and complains of said defendants, and avers that 
they are and each of them is indebted to plaintiff in the sum of five thou- 
sand ($5,000) dollars, and for cause of action alleges as follows: That 
heretofore, to wit, on the twenty-first day of February, A. D. one thou- 
sand eight hundred and eighty-two, being then the regular term of the 
district court of the United States for the district of California, held on 
the first Monday of December, A. D. 1881, at the city and county of San 
Francisco, in said district of California, the grand jury of the United 

States, theretofore daly impanneled and sworn before the said dis- 
2 trict court, did find and present a certain bill of indictment against 

the said defendant John F. Broadhead, charging him with the com- 
mission of a certain offense against the laws of the United States ; that is 
to say, that the said John F. Broadhead, on the 13th day of January, A. 
DD. 1882, at the city and county of San Francisco, State and district of 
California, and within the jurisdiction of this court, did then and there 
unlawfully, willfully, and knowingly falsely make and forge a certain 
writing, to wit, a check on the assistant treasurer of the United States 
at San Francisco, State and district aforesaid, for the sum of four thousand 
six hundred dollars and fifty cents, payable to one H. M. Black or bearer, 
and purporting to be signed by one R. N. Batchelder, major and quar- 
termaster of the United States Army, for the purpose and with the intent 
then and thereby to defraud the United States, as appears by the said bill 
of indictment duly filed by order of said court on the 21st day of Febru- 
ary, 1882, and now remaining of record in said court, a copy of which ts 
hereto annexed marked Exhibit A, and made a part hereof. 

That on the day and year last aforesaid an order was duly made and 

entered by the said district court of the United States for the dis- 
3 trict of California, for the issuance of a bench warrant to arrest 

and apprehend the said defendant John F. Broadhead, upon the 
charge hereinbefore mentioned, and in pursuance of said order a bench 
warrant was duly issued, and the said John F. Broadhead was arrested by 
virtue thereof on the 27th day of March, A. D. 1882. 

That afterwards, to. wit, on the 19th day of April, A. D. 1882, and 
while the said John F. Broadhead was under arrest and in custody upon 
the charge hereinbefore mentioned, the said defendants William Sehmolz 
and Peter C. Scott, as bail and sureties of the said John F. Broadhead, 
and in consideration of his admission to bail, duly appeared in said dis- 
trict court of the United States for the district of California, and there- 
upun did make, execute, sign, and deliver to the plaintiff herein a certain 
bail bond or writing obligatory, wherein they jointly and severally agreed, 
the said John F. Broadhead as principal, and the said Wm. Schmolz and 
Peter C. Scott as sureties, to owe to and to be held and firmly bound unto 
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2 THE UNITED STATES VS. BROADHEAD ET AL. 


the United States of America, the plaintiff herein, in the full and just sum 
of five thousand dollars, which said bail bond or writing obligatory was 

conditioned in substance and effect as follows: That if the said John 
4 F. Broadhead should personally appear at the district court of the 

United States for the district of California, to be held at the court- 
room of said court, in the city of San Francisco, on the 23d day of May, 
A. D. 1882, at alev en o’clock in the forenoon of that day, and afte wards, 
whenever or wherever he might be required to answer the said indictment 
and all matters and things that might be objected against him whenever 
the same might be prosecuted, and render himself amenable to any and all 
lawful orders and process in the premises, and not depart the said court 
without leave first obtained, and, if convicted, should appear for judgment, 
and render himself in execution thereof, then the said recognizance should 
be void ; otherwise to remain in full effect and virtue, as will more fully 
appear by the copy of said bail bond or writing obligatory hereto annexed, 
marked Exhibit B, and made a part hereof. 

That the said bail bond, after being executed and acknowledged by said 
defendants, was, on the day and year last aforesaid, approved and filed of 
record in said district court, and thereupon said John F. Broadhead was 
discharged from custody. 

That said bail bond was so executed and delivered by said defendants 

for the purpose of procuring the release and discharge of said John 


5 I’. Broadhead from custody, and upon the execution and delivery, 
and by reason thereof, he, the said John F. Broadhead, was released 
from custody. 


That on the 29th day of January, 1883, the said John F. Broadhead 
was called upon in said district court ‘of the United States for the district 
of California for arraignment, and the said John F. Broadhead thereupon 
app ared in person in said court with his counsel, and after waiving the 
reading of the indictment aforesaid and upon being arraigned, then and 
there pleaded not guilty thereto. 

That afterwards, on the 23rd dav of April, A. D. 1883, the defendant 
John F. Broadhead was by the plaintiff herein served with a notice in writ- 
ing whereby he was notified that the cause pending against him in said 
district court would be brought on for trial on the 17th day of July A. D. 
1883. That service of a copy of said notice of such trial was thereupon 
admitted by the attorney for the said defendant John F. Broadhead, and 
the original notice thereof with the admission of such service was duly 
filed in said district court on the 24th day of April, 1883. 

That at the April term A. D, 1883, of said district court of the United 

States for the district of California, to wit, on the 17th day of 
6 July, A. D. 1883, the said John F. Broadhead was duly called 

upon in said district court for trial, and the said John F. Broad- 
head did, without sufficient excuse therefor, neglect to appear for such trial 
at said time and place under and upon said indictment. 

That said defendant John F. Broadhead was duly called by said district 
court to appear for trial at said court on said last-named day, but wholly 
failed and neglected su to do, and wholly failed to hold himself amenable 
to the orders and process of said district court as in said bail bond specified, 
but on the contrary made default therein; whereby and by reason whereof 
said bail bond became forfeited. That thereupon, on the said 17th day of 


THE UNITED STATES VS. BROADHEAD ET AL. 


July, A. D. 1883, the said Cistrict court made and entered an order for- 
feiting and estreating the said bail bond or writing obligatory. 

W hereby an action hath accrued to the said plaintiff to demand and have 
of and from the said defendants and each of them the said sum of five 
thousand dollars hereinbefore mentioned. 

Nevertheless, the said defendants (although requested so to do) have not 
paid nor hath either of them paid the said sum of five thousand dollars or 

any part thereof to the said plaintiff, but have hitherto wholly re- 
7 fused and still do refuse and neglect to pay the same or any part 
thereof. 

Wherefore plaintiff demands judgment against said defendants, and 
ach of them, for the sum of five thousand dollars, with interest and costs 
of suit. 

S. G. HILBORN, 
United States Attorney. 


8 exurpit A. 


United States.of America, district court of the United States for the dis- 
trict of California. 


At a stated term of the said court, begun and holden at the city and 
county of San Francisco, within and for the district of California, on the 
first Monday of December, in the year of our Lord one thousand eight 
hundred and eighty-one. 

The grand jurors of the United States of America, within and for the 
district aforesaid, on their oath present that John F. Broadhead, late of 
the district of California, heretofore, to wit, on the thirteenth day of Jan- 
uary, in the year of our Lord one thousand eight hundred and eighty- 
two, at the city and county of San Francisco, State and district of Cali- 
fornia, and within the jurisdiction of this court, then and there being, did 
then and there unlawfully, willfully, and knowingly, with force and arms, 
feloniously falsely make and forge a certain writing, to wit, a check on 
the assistant treasurer of the United States at San Francisco, State and 

district aforesaid, purporting to be signed by R. N. Batchelder, 
9 major and quartermaster United States Army, the same being in 
words and figures as follows : 


WAR. 
QUARTERMASTER 8. 
No. (33690) Dror QUARTERMASTER’S OFFICE, 
San Francisco, Jan'y 13, 1882. 


[1 B. Assistant treasurer of the U. S., San Fran isco, Cal. | 


Pay to H. M. Black or bearer four thousand six hundred a tee 


dollars. 
| Stanton. } $4,600.50. BATCHELDER, 


Major & Quartermaater, U.S. A. 
State object 

for which 

drawn: Wag- 

ons & tools. 


Engraved & anyeaets at the Bureau Engraving & Printing. 
for the purpose and with the intent aes and there and thereby to de- 


fraud the United States. 
Against the peace and dignity of the United States of America and 
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4 THE UNITED STATES VS. BROADHEAD ET AL. 


contrary to the form of the statute of the said United States of America 


in such ease made and provided, 
PHILIP TEARF, 
lvnited States Attorney. 


10 Names of witnesses examined before the said grand jury on find- 
ing the foregoing indictment: R. N. Batchelder, Frank Jones, 
Francis G. Bornemann. 


(Endorsed:) A true bill. J.S. Doe, foreman. Presented and filed in 
open court this 2ist day of February, A. D. 1882. Southard Hoffman, 
clerk, by A. D. Grimwood, deputy clerk, 


1] EXuHisBit B. 


UNITED STATES OF AMERICA, 
District of ( alifornia, RRS 

Be it remembered that on this 19th day of April, in the year of our 
Lord one theusand eight hundred and eighty-two, before me, Southard 
Hoffman, a commissioner duly appointed by the circuit court of the United 
States for the district of California to take acknowledgements of bail and 
affidavits, and also to take depositions of witnesses in civil causes depend- 
ing in the courts of the United States pursuant to the acts of Congress in 
that behalf, personally appeared John IF. Broadhead as principal, and 
William Schmolz and Peter C. Scott as sureties, and jointly and severally 
acknowledged themselves to be indebted to the United States of America 
in the sum of five thousand ($5,000.00) dollars, separately to be levied 
and made out of their respective goods and chattels, lands aud tenements, 
to the use of the said United States. The condition of the above recog- 
nizance is such that, whereas an indictment has been found by the grand 
jury of the United States for the district of California, and filed on the 
2ist day of February, A. D. 1882, in the district court of the United 
States for said district of California, charging the said John F. Broad- 
head with the crime of feloniously, &c., making and forging a certain 

check on the ass’t treasurer U.S. at San Francisco, Cal., purport- 
12 ing to be signed by R. N. Batchelder, major and quartermaster of 

the U.S. Army, committed on or about the 13th day of January, 
A. D. 1882, to wit, at the district aforesaid, contrary to the form of the 
statute of the United States in such case made and provided ; 

And whereas the said John F. Broadhead has been required to give 
recognizance, with sureties, in the sum of five thousand ($5,000.00) dol- 
lars for his appearance : 

Now, therefore, if the said John F. Broadhead shall personally appear 
at the district court of the United States for the district of California, to 
be holden at the court room of said court, in the city of San Francisco, 
on the 23rd day of Muay, A. D. 1882, at eleven o’clock in the forenoon of 


that day, and afterwards whenever and wherever he may be required to 


answer the said indictment and all matters and things that may be ob- 
jected against him, whenever the same may be prosecuted, and render 
himself amenable to any and all lawful orders and process in the prem- 
ises, and not depart the said court without leave first obtained, and if con- 
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victed shall appear for judgment and render himself in execution thereof, 
then this recognizance shall be void, otherwise to remain in full effect and 
virtue. 
J. F. BROADHEAD. [sEAL. 
WM. SCHMOLZ. ‘SEAL. 
PETER C. SCOTT. SEAL, 
Acknowledged before me, the day and year first above written. 
SOUTHARD HOFFMAN, 
Comm’r U.S. Cireuit Court, District of California, 
to take acknowledgments of hail, ve. 


13 Districr OF CALIFORNIA, 88: 

William Schmolz and Peter C. Scott, being duly sworn, each for 
himself deposes and says that he is a householder in said district, and is 
worth the sum of five thousand ($5,000.00) dollars, exclusive of property 
exempt from execution and over ind above al! debts and liabilities. 

WM. SCHMOLAZ. 
PETER C. SCOTT. 
Subscribed and sworn to before me this 19th day of April, A. D. 1882. 
SOUTHARD HOFFMAN, 
Oomm’r U.S. Circuit Court, District of California, 
to take acknowledgments of bail, ete. 


I hereby approve the form of and the sufficiency of the sureties on the 
within bond. 
PHILIP TEARE, 
United States Attorney. 
Filed this 20th day of April, A. D. 1884. Southard 
L’. S. district court, district of California. 
Filed August 31, 1883. L. 5S. B. Sawyer, clerk. 


(Endorsed :) 

Hoffman, clerk 

( Endorsed :) 

14 United States of America, circuit court of the United States, ninth 
circuit, district of California. 

THe. Unirep STATES OF , ; wh a 
I * ter laintiff } Action brought in the said circuit court and 
America, pl: A “a 
I | the complaint filed in the office of the 

mn 


| 2 _ {  elerk of said circuit court in the city and 
Joun F. BROADHEAD ET 9" : : : 
county of San Francisco. 


al., defendants. 
Summona, 
The President of the United States of America, greeting : 


To John F. Broadhead, William Schmolz, and Peter C. Scott : 


You are hereby required to appear in an action brought against you by 
the above-named plaintiff in the circuit court of the United States, ninth 
circuit, in and for the district of California, and to file your plea, answer, 
or demurrer to the complaint filed therein (a certified copy of which ac- 
companies this summons) in the office of the clerk of said court in the city 


Mess osama ee 
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and county of San Francisco within ten days after the service on you of 
this summons if served in this county, or if served out of this 
15 county, then within thirty days, or judgment by default will be 


al * 
BO a Seba Oe a ee 


taken against you. 
The said action is brought to obtain a judgment against you for the sum 
of five thousand dollars, together with interest thereon and costs of action, 
alleged to be due plaintiff by reason of the breach of a certain bond exe- 
i cuted by defendants to plaintiff and conditioned for the appearance of said 
e John F. Broadhead before the district court of the United States for the 
2 district of California, whenever required, to answer an indictment pending 
A against him therein, and if you fail to appear and plead, answer, or de- 
< mur as herein required your default will be entered and the said plaintiff 
om will take judgment against you for said sum of $5,000, together with in- 
a terest thereon as aforesaid and the costs of this action. 
. Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
~ Court of the United States, this 3lst day of August, in the year of our 
4 Lord one thousand eight hundred and eighty-three, and of our Independ- 

ence the 108th. 

(SEAL. | L. 8S. B. SAWYER, 
Clerk. 
16 (Endorsed :) United States marshal’s office. District of California. 


I hereby certify that I received the within writ on the 7th day of 
September, 1883, and personally served the same on the 12th day of Sep- 
tember, 1883, by delivering to and leaving with William Schmolz, and on 
the 28th day of September, 1883, by delivering to and leaving with Peter 
C. Scott, said defendants named therein, personally, at the city & county 
of San Francisco, in said district, a certified copy thereof, together with a 
copy of the complaint, certified to by L.S. B. Sawyer, clerk circuit court, 
attached thereto. I furthermore certify that after diligent search I am 
unable to find John F. Broadhead, said defendant, in said district. M.M. 
Drew, U.S. marshal. San Francisco, Nov. lst, 1883. By C. H. Peterson, 
deputy. 


(Endorsed:) Filed Nov. 1, 1883. L. 5S. B. Sawyer, clerk. 
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THe UNrrep STATES OF AMERICA, cuepaameneid, 


U8, 
7 ‘ a7 127. 
Joun F. BROADHEAD, WILLIAM SCHMOLZ, AND | ae 
Peter C. Scott, defendants. J 
Answer. 
I. 


And now come the said defendants William Schmolz and Peter C. Scott, 
impleaded with the said defendant John F. Broadhead, in the above en- 
titled action, by MeClure and Dwinelle, their attorneys, and answer the 
complaint of the said plaintift in the above entitled action, and deny that 
they or each vr either of them is or are indebted to the said plaintiff in the 
sum of five thousand (5,000) dollars, or that they or each or either of them 
is or are indebted to the said plaintiff in any sum whatever. 


THE UNITED STATES VS. 


BROADHEAD ET AL. 


If. 


And as a further, other, and separate answer to said complaint in this 
action, the said William Schmolz and Peter C. Scott, impleaded herein 
with the said defendant John F. Broadhead, over that the said 
18 plaintiff ought not to have or maintain the above-entitled action 
against them, the said defendants William Schomlz and Peter C. Scott 
or against either of them, because they each say and aver that after the find- 
ing by the grand jury of the indictment in said complaint mentioned, and 
after the issuing of the original bench warrant and the arrest and arraign- 
ment of the said defendant John F. Broadhead thereunder, and his plead- 
ing “not guilty” thereto, and after the making, signing, and ‘acknow ledging 
by them and the said defendant John F. Broadhead, of the bail bond or 
writing obligatory in said complaint mentioned and set forth, and the 
approval and filing of record thereof on the 19th day of April, A. D. 
1882, and after the release and discharge of the said defendant John 
F. Broadhe: ad, and long after the happening of all the acts and doings 
in said complaint severally set forth, prior to the date last aforesaid, 
to wit, on the 29th day of January, A. D. 1883, at a session of the 
said United States distriet court for the State of California, held at the 
court room thereof on that day, in the city and county of San Francisco, 
and in open court the said defendant John F. Broadhead was, by order 
of the court last named, called to answer said indictment and failed 
to answer, appear, or respond thereto, and the said bail bond or 
19 writing obligatory, and the said defendant John F. Broadhead’s 
bail was, by the said United States district court for the State of 
California, by its order, forfeited, and declared to be forfeited ; and after- 
wards, on the day and year last aforesaid, an order was made by the United 
States district court for the State of California, in open court, than an alias 
bench warrant issue for the arrest of the said defendant John F. Broad- 
head forthwith; and immediately thereafter, and on the day and year last 
aforesaid, and in pursuance of said last-named order, an alias bench war- 
rant was issued by and out of the said United States district court for the 
State of California, and out of the action of the said plaintiff against the 
said defendant John F. Broadhe “ad, predic ‘ated upon said indictment then 
pending therein, addressed to the United States marshal for the State ot 
California, commanding him to forthwith arrest the said defendant John F. 
Broadhead and bring Lite before said court; and afterwards, and on the 
day and year last aforesaid, under, by virtue, and in pursuance of the com- 
mand of the said alias bench warrant, the said United States marshal ar- 
rested the said defendant John F. Broadhead and brought him before and 
into the custody of the said United States district court for the 
20 State of California, and surrendered him in open court thereto ; and 
afterwards, on the day and year last aforesaid, to wit, on the said 
29th day of January, A. D. 1883, the said United States district court for 
the State of California, without the knowledge or consent of the said de- 
fendants William Schmoltz and Peter C. Scott, or the knowledge or con- 
sent of either of them, the said defendant John F. Broadhead was dis- 
charged from custody, arrest, and imprisonment. 
Therefore the said defendants pray to be hence dismissed without costs. 
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8 THE: UNITED STATES VS. BROADHEAD ET AL. 
If. 


And as a further, other, and separate answer to said complaint in this 
action, the said William Schmolz and Peter C. Scott, impleaded herein 


with the said defendant John F. Broadhead, aver that the said plaintiff 


ought not to have or maintain the above-entitled action against them, the 
said defendant William Schmolz and Peter C. Scott, or against either of 
them. 

Because they each say and aver that after the finding by the grand 
jury of the indictment in said complaint mentioned, and after the issu- 
ing of the original bench warrant, and the arrest and arraignment of the 

said defendant John F. Broadhead thereunder, and his pleading 
21 “not guilty” thereto, and after the making, signing, and ac- 
knowledging by them and the said defendant John F. Broad- 
head of the bail pond or writing obligatory in said complaint mentioned 
and set forth, and the approval and filing of record thereof on the 


19th day of April, A. D, 1882, and after the release and discharge of 


the said defendant John F. Broadhead, and long after the happening 
of all the acts and doings in said complaint severally set forth, prior to 
the date last aforesaid, to wit, on the 29th d: ay of January, A. D. 1883 
at a session of the said United States district court for the State of Cali- 
fornia, held at the court-room thereof on that day in the city and county 
of San Francisco, and in open court, the said defendant John F. Broad- 
head was, by order of the court last named, called to answer said indict- 
ment and failed to answer, appear, or respond thereto, and the said bail 
bond or writing obligatory, and the said defendant John F. Broadhead’s 
bail was by the said United States district court for the State of California 
by its order forfeited and declared to be forfeited ; and afterwards, on the 
day and year last aforesaid an order was made by the said United States 
district court for the State of California, in open court, that an alias bench 
warrant issue for the arrest of the said defendant John F. Broadhead 
22 forthwith ; and immediately thereafter, and on the day and year 
last aforesaid, and in pursuance of said last-named order and alias 
bench warrant was issued by and out of the said United States district 
court for the State of California, and out of the action of the said plaintiff 
against the said defendant John F. Broadhead, predicated upon said in- 
dictment then pending therein, addressed to the United States marshal for 
the State of California, commanding him to forthwith arrest the said de- 
fendant John IF. Broadhead, and bring him before said court ; and after- 
wards, and on the day and year last aforesaid, under, by virtue, and in 
pursuance of the said alias bench warrant, the said United States marshal 
arrested the said defendant John F. Broadhead. and brought him before and 
into custody of the said United States district court for the State of California, 
and surrendered him in open court thereto; and afterwards, and on the 
day and year last aforesaid, to wit, on the said 29th day of January, A. D. 
1883, the said United States district court for the State of California, with- 
out the knowledge or consent of the said defendants William Se hmolz and 
Peter C. Scott, or the knowledge or consent of either of them, the said de- 
fendant John F. Broadhead was disc tharged from custody, arrest, 
23 and imprisonment, and thereby, without the privity, procurement, 
knowledge, or consent of the said defendants William Schmolz and 


amet 
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Peter C. Scott, or the privity, procurement, knowledge, or consent of either 
of them, the said defendant John F. Broadhead then and there escaped 
from imprisonment, from the custody of the United States marshal, said 
court, said plaintiff, and from the custody of the law. 
Therefore said defendants pray to be hence dismissed with costs. 
McCLURE & DWINELLE, . 
Attorneys for Defendants. 
WILLIAM SCHMOLZ & PETER C. SCOTT, 


526 Montgomery st., San Francisco, Cala. 


UNITED STATES OF AMERICA, 
District of ( alifornia, 88: 

William Schmolz, being duly sworn, deposes and says that he 1s one of 
the defendants in the above-entitled action; that he has heard read the 
foregoing answer, and knows the contents thereof; that the same is true 
of his own knowledge, except as to those matters which are therein stated 
on information or belief, and as to those matters that he believes it to be 


true, 
WM. SCHMOLZ. 
U4 Subscribed and sworn to before me this 11’ day ot January, 


A. D. 1884. 
FE. D. MONCTON. 


(Clommixsione 4 of t]. Ss, Cireuit Court. 
listrict Oo] California. 


(Endorsed :) Due service of the within answer is hereby admitted this 
Lith day of January, 1884. Carroll Cook, ass’t U.S. att’y. Filed Jan- 
uary 11,1884. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


At a stated term, to wit, the term, A. D. 1884, of the cireuit 

court o’ the United States of America of the ninth judicial ciretit, 

in and for the district of California, held at the court-room in the city 

and county of San Francisco, on Friday, the 5th day of September, in 
the vear of our Lord one thousand eight hundred and eighty-four. 


> 


at) 


Present, the honorable Lorenzo Sawyer, circuit judge. 


Linrrep STATES OF AMERICA 
re. \ 


No. 3127. 
Joun F. BRoADHEAD ET AL. } 


Stipulation. 


[t is hereby stipulated and agreed that a jury trial in the above-entitled 
ease is hereby waived. 
é S. G. HILBORN, 
U.S. Attorney, At?y for PU ff. 
McCLURE anp DWINELLE, 


Attorneys for Defendants. 


(Endorsed:) Filed Sep’r 5, 1884. L. 5S; B. Sawyer, clerk. 
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} 
26 At a stated term, to wit, the July term, A. D. 1884, of the cir- 
euit court of the United States of America of the ninth judicial 
circuit, in and for the district of California, held at the court-room 
in the city and county of San Francisco, on Friday, the 12th day of 
September, in the year of our Lord one thousand eight, hundred and 
eighty-four. 


Present, the honorable Lorenzo Sawyer, circuit judge. 


THE Unrrep STATES OF AMERICA 
va, > No. 3127. 
F. BrRoADHEAD «& ET AL. 


Findings. 


This cause having come on regularly for trial on the 5th day of Sep- 
tember, A. D. 1884, before the court sitting without a jury, a trial by jury 
having been duly waived, Carroll Cook, esq., assistant U.S. attorney, ap- 
pearing on behalf of the United States, and 8. H. Dwinelle, esq., appear- 
ing on behalf of the defendants, and the evidence, oral and documentary, 
having been introduced and closed, and the cause having been submitted 
to the court for consideration and decision, the court being sufficiently ad- 
vised, now finds the issues of fact in favor of the defendants, and as a 

conclusion of law that the defendants are entitled to judgment. 
27 Let judgment be entered accordingly. 
LORENZO SAWYER, 
Circuit Judge. 


(Endorsed :) Filed September 12, 1884. L.5. B. Sawyer, clerk. 


28 United States of America, circuit court of the United States, 
ninth cireuit, district of California. 


THE UNITED STATES OF AMERICA ) 

vs, : : ‘ o- 

» 4 ~ ‘ > . . No. ol 2% ° 
J. F. BROADHEAD, WM. SCHMOLZ, AND PETER | 
C. Scott. 


Judgment. 


This cause having come on regularly for trial on the 5th day of Sep- 
tember, 1884, being a day in the July, 1884, term of said court, before the 
court sitting without a jury, a trial by jury having been waived by writ- 
ten stipulation of counsel for the respective parties hereto, duly filed with 
the clerk of this court, Carroll Cook, esq., assistant U. S. attorney, appear- 
ing on behalf of the United States, plaintiff, and S. H. Dwinelle, esq., on 
behalf of the defendants, and documentary evidence having been intro- 
duced on the part of the United States, and the evidence being closed, the 
cause, after arguments of counsel having been submitted to the court for 
consideration and decision, and the court having filed its findings in writ- 
ing, and ordered that judgment be entered herein in accordance with said 
findings. 
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29 Now, therefore, by virtue of the law and the findings aforesaid it is 
considered by the court that the United States, plaintiff, take noth- 

ing-of this action, and that the defendant go hereof without day. 

Judgment entered this 12th day of September, 1884. 

L. S. B. SAWYER, 
Clerk. 

(Endorsed :) U hereby certify that the foregoing is a full, true, and cor- 
rect copy of an original judgment entered in the above-entitled cause. 
Attest my hand and the seal of said circuit court this 12th day of Septem- 
ber, A. D. 1884. [Seal.] L.. S. B. Sawyer, clerk. Filed September 
12, 1884. L.S. B. Sawver, clerk. 


30 United States of America, circuit court of the United States, 
ninth cireuit, district of California. 
THe Unrrep STATES OF AMERICA ) 
ra, 


F. BROADHEAD ET AL. } 
(ertificate to jpudgqment roll. 


I, Lorenzo S. B. Sawyer, clerk of the circuit court of the United 
States of the ninth judicial circuit, within and for the district of Cali- 
fornia, do hereby certify that the foregoing papers, hereto annexed, consti- 
tute the judgment roll in the therein entitled action. 

Witness my hand and the seal of said circuit court, this 12th day of 
September, A. DD. 1884. 

L. S. B. SAWYER, 
(‘lerk. 
By F. D. MONCTON, 
Deputy Clerk. 


(Endorsed:) Judgment roll. Filed September 12, 1884. L. 5. B. Saw- 
yer, clerk, by I. D. Moncton, deputy clerk. 


31 In the circuit court of the United States, ninth cireuit, district 
of California. 


THe UNIreD STATES OF AMERICA, PLAINTIFF 
and plaintiff in error, 
vs. 
Joun FF. BroaDHEAD, WILLIAM SCHMOLZ, | 
and Peter C. Seott, defendants and defend- | 


; 
“unts in error. 


I, L. S. B. Sawyer, clerk of said court, do hereby certify that the 
foregoing thirty written pages, numbered from one to thirty, inclusive, 
are a full, true, and correct copy of the record and of all proceedings in 
the above and therein entitled cause, and that the same together constitute 
the return to the annexed writ of error. , 

Witness my hand and the seal of said circuit court, at San Francisco, 
California, this 18th day of May, A. D. 1885. 

[SEAL. ] ) L. 8. B. SAWYER, 

Clerk. 
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32 Unirep Srates OF AMERICA, xx: 


The President of the United States of America to the judges of the circuit 
court of the United States, ninth judicial circuit, in and for the district 
of California, greeting : 


Because in the record and proceedings, and also in the rendition of the 
judgment of a plea which is in the said cireuit court before you, between 
the United States of America, plaintiff and plaintiff in error, and John 
F’. Broadhead, William Schmolz, and Peter C. Scott, defendants and de- 
fendants in error, a manifest error hath happened, to the great damage of 
the said plaintiff and plaintiff in error, as by its complaint appears, and 
it being fit that the error, if any there hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this behalf, you 
are hereby commanded, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, to the Supreme Court of 
the United States, together with this writ, so that you have the same at the 
city of Washington, in the District of Columbia, on the second Monday 
of ectober next, in the said Supreme Court to be there and then held, 
that, the record and proceedings aforesaid be inspected, the said Supreme 
Court may cause further to be done therein to correct that error what of 
right and according to the law and custom of the United States should be 
done. 

Wi ness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 24th day of March, in the year of our 
Lord one thousand eight hundred and e ighty-five, and of the Inde pendence 
of the United States the onc hundred and ninth. 

(SEAL. | L. S. B. SAWYER, 

Clerk of U.S. Cireuit Court, District of California. 


The above writ of error Is hereby allowed. 
LORENZO SAWYER, 
lL’. S. Cireuit Judge. 


33 The answer of the judges of the cireuit court of the United States 
for the district of California, 


The record and ail proceedings of the plaint, whereof mention is within 
made, with all things touching the same, we certify under the seal of our 
said court to the Supreme Court of the United States of America, within 
mentioned, at the day and place within, contained in a certain schedule to 
this writ annexed, as within we are commanded. 

By the court. 

[SEAL. | L. 8S. B. SAWYER, 

(Terk. 


(Indorsed :) United States Supreme Court. United States of America, 
pl’ff in error, vs. John F. Broadhead, et. al., def’ts in ~ Writ of 
error. Filed April 22d, 1885. L.S. B. Sawyer, clerk U.S. circuit court, 
district of California. 
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34 Unrvrep STATES MARSHAL’S OFFICE, 
District of California: 

I hereby certify that I received the annexed citation on the 22d day of 
April, 1885, and personally served the same on the 23d day of April, 
1885, by delivering to and leaving with David MeClure, attorney for said 
defendants named tierein, personally, at the city and county of San Fran- 
cisco in said district, a certified copy thereof. 

M. M. DREW, 
U. S. Marshal, 
By C. H. PETERSON, 
Deputy. 
San Francisco, April 24th, 1885. 
30 UNITED STATES OF A MERICA, &* 
To John F. Broadhead, William Schmolz, and Peter C. Seott, greeting : 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be held at the city of Washington, in the 
District of Columbia, on the second Monday of October, A. D. 1885, pur- 
suant to a writ of error filed in the clerk’s office of the cireuit court of 
the United States, ninth cireuit, district of California, wherein the United 
States of America is plaintiff and plaintiff in error and you are defendants 
and defendants in error, to show cause, if any there be, why the judgment 
in the said writ of error mentioned should not be corrected and speedy jus- 
tice should not be done to the parties in that behalf. 

Witness the honorable Lorenzo Sawyer, judge of the cireuit court of the 
United States, ninth circuit, district sh agra this 22d day of April, 
A. D. 1885, and of the [ndepe ndence of the United States the one hundred 
and ninth. 

[SEAL. | LORENZO SAWYER, 

Ll) SS. Ctrenit Judge. 


36 (Indorsed:) In the Supreme Court of the United States. The 
United States of America, pl’ff in error, vs. John F. Broadhead, 
et. al., deft’s in error. Citation. Filed April 25,1885. L.S. B. Sawyer, 
clerk U.S. cireuit court, district of Cala. 
(Indorsement on cover:) No. 529. The United States, plaintiff in error, 
vs. John F. Broadhead, William Schmolz, and Peter C. Scott. California 
C.C. U.S. Filed June 5, 1885. 
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me and Peter C, Scott, de- 
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Supreme Court of the United States, 


Ocroser ‘erm, 1887. 


THe Unitrep STATES, PLAINTIFF IN 
error, 
US, 
JOHN FE. BroapHEap, WILLIAM 
Schmolz, and Peter C. Scott, de- 
fendants. 


>» No. 234. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Wm. A. Maury, 


Assistant Attorney-General. 


oe 
‘o_o 


Supreme Court of the United States. 


OcToser ‘Term, 1887. 


THe UNITED STATES, PLAINTIFF IN ) 
error, 

4 US. No. 234. 
| x JOHN IT. BroapHEAD, WILLIAM 
.% Schmolz, and Peter C. Scott. 
bes 
ee seh args 
es IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
es STATES FOR THE DISTRICT OF CALIFORNIA. 

: BRIEF FOR THE PLAINTIFF IN ERROR. 

This is an action on a bail bond in the penalty 
| of $5,000, as required by the penal code of Cali- 


fornia (§ 1306). 


The complaint alleges that the defendant, John 


I’. Broadhead, was duly indicted by the grand 
19920 
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jury of the United States district court for the 
district of California on the 21st February, 1882, 
for forging a certain check on the assistant treas- 


urer of the United States at San Francisco: 


That on the day last mentioned a bench-war- 
rant was issued, and that on the 27th March, 1882, 
the said Broadhead was arrested, and while un- 
der arrest was, to wit, on the 19th April, 1882, 
discharged from custody on the execution and 


delivery of the bond in suit ; 


That the defendant, Broadhead, pleaded not 


guilty to the indictment ; 


That on the 238d April, 1883, Broadhead was 
notified to appear and stand his trial on the 17th 
July, 1883, but that he did not appear, although 
duly called by order of said court; wherefore 
the said bond was declared forfeited and estreated, 
and an action did accrue to the United States to 
demand and have the amount of said bond with 


the interest thereon (pp. 1-3). 


Process was served on the defendants, Schmolz 


and Seott, who answered as follows: 


ANSWER. 


Chey deny any indebtment in the amount of 


the bond or any other sum. 


The next defense is that Broadhead was called 
to answer the indictment on the 29th January, 
1883, but failed to appear, and that thereupon 
his bail was forfeited by order of court; and he 
was afterwards brought in on a bench-warrant, 
and while in the custody of the marshal was 
discharged from custody without the knowledge 
or consent of the defendants, and that, as a con- 


sequence, the detendants were exonerated. 


The next defense arises upon the same allega- 
tions, with the additional allegation that the de- 
fendant, Broadhead, escaped from the custody 


of the marshal (pp. 6-9). 
By stipulation the trial by jury was waived 
(p. J). 
FINDINGS AND JUDGMENT. 
The court found “the issues of fact in favor 
of the defendants” (p. 10), and entered judgment 


accordingly (pp. 10, 11). 
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ASSIGNMENT OF ERROR. . 


The judgment is erroneous in this, that the 
court should have disregarded its findings, as 
based on immaterial issues, and entered judg- 


ment for the plaintiff non obstante the findings. 


ARGUMENT. 

The defenses in this case are identical with 
those in No. 233, saving che defenses therein 
erowing out of the deposit of 55,000; and as the 
two cases will be argued together, and, it may be 
presumed, considered by the court together, it is 
unnecessary to repeat what is said in the brief in 
No. 233. 

It is submitted that the judgment should be 
reversed, and a judgment Mon obstant entered tor 


the plaintiff. 
Wan A. Maury, 


Assistant Atto) dif y-Cre neral. 
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SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1886. 
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No. 528. 3 ‘2 5 


THE UNITED STATES, PLAINTIFF IN ERROR, 
vs. 
JOHN F. BROADHEAD, JOHN PILLING, AND C. W. ALVEY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA, 


FILED JUNE 5, 1885. 
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SUPREME COURT OF THE UNITED STATES. 
OcToOBER TERM, 1886. 
No. 528. 


THE UNITED STATES, PLAINTIFF IN ERROR, 


Vs. 


JOHN F. BROADHEAD, JOHN PILLING, AND C. W. ALVEY. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF CALIFORNIA. 


INDEX. 
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Complaint 1 
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THE UNITED STATES VS. BROADHEAD ET AL. l 
l United States circuit court, ninth circuit, district of California. 
vs. 


JOHN S. BROADHEAD, JOHN PILLING, AND C. 
W. Alvey, defendants. 


THE UNrrep STaTEs OF AMERICA, qrogienes 


- 


( omplaint. 


Now comes said plaintiff, by 8S. G. Hilborn, United States attorney for 
said district of California, and complains of said defendants, and avers 
that they are, and each of them is, indebted to plaintiff in the sum of five 
thousand ($5,000) dollars, and for cause of action alleges as follows: That 
heretofore, to wit, on the twenty-first day of February, A. D. one thousand 
eight hu idred and eighty-two, being then the regular term of the district 
court of the United States for the district of California, held on the first 
Monday of December, A. D. 1881, at the city and county of San Francisco, 
in said district of California, the grand jury of the United States, theretofore 

duly impanneled and sworn before the said district court, did find 
2 and and present a certain bill of indictment against the said de- 
fendant, John F. Broadhead, charging him with the commission of 
certain offenses against the laws of the United States, that is to say: That 
the said John F. Broadhead, on the 13th day of January, A. D. 1882, at 
the city and county of San Francisco, State and district of California, and 
within the jurisdiction of this court, did then and there unlawfully, will- 
fully, and knowingly falsely make and forge, alter, utter, and publish as 
true a certain writing, to wit: A check on the assistant treasurer of the 
United States at San Francisco, State and district aforesaid, for the sum 
of four thousand six hundred dollars and fifty cents, payable to one H. 
M. Black or bearer, and purporting to be signed by one R. N. Batchelder, 
major and quartermaster of the United States Army, fore the purpose and 
with the intent then and thereby to defraud the United States, as appears 
by the said bill of indictment duly filed by order of said court on the 21st 
day of February, 1882, and now remaining of record in said court, a copy 
of which is hereto annexed, marked Exhibit A, and made a part hereof. 
That on the day and year last aforesaid an order was duly made 
3 and entered by the said district court of the United States for the 
district of California for the issuance of a bench warrant to arrest 
and apprehend the said defendant, John F. Broadhead, upon the charges 
hereinbefore mentioned, and in purstance of said order a bench warrant 
was duly issued, and the said John F. Broadhead was arrested by virtue 
thereof on the 27th day of March, A. D, 1882. 

That afterwards, to wit, on the 19th day of September, A. D. 1882, 
and while the said John F. Broadhead was under arrest and in custody 
upon the charges hereinbefore mentioned, the said defendants, John Pilling 
and C. W. Alvey, as bail and sureties of the said John F. Broadhead, 
and in consideration of his admission to bail, duly appeared in said district 
court of the United States for the district of California, and thereupon 
did make, execute, sign, and deliver to the plaintiff herein a certain bail 
bond or writing obligatory, wherein they jointly and severally agreed, the 
said John F. Broadhead as principal and the said John Pilling and C. 
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W. Alvey as sureties, to owe to and to be held and firmly bound unto the 

United States of America, the plaintiff herein, in the full and just 
4 sum of five thousand dollars, which said bail bond or writing obli- 

gatory was conditioned in substance and effect as follows: That if 
the said John F. Broadhead should personally appear at the district court 
of the United States for the district of California, to be held at the court 
room of said court in the citv of San Francisco, on the 23d day of Octo- 
ber, A. D. 1882, at eleven o’clock in the forenoon of that day, and after- 
wards whenever he might be required, to answer the said indictment and 
all matters and things that might be objected against him whenever the 
same might be prosecuted, and render himself amenable to any and all 
lawful orders and process in the premises and not depart the said court 
without leave first obtained, and if convicted should appear for judgment, 
and render himself in execution thereof, then the said recognizance should 
be void, otherwise to remain in full effect and virtue, as will more fully 
appear by the copy of said bail bond or writing obligatory hereto annexed, 
marked Exhibit B, and made a part hereof. 

That the said bail bond, after being executed and acknowledged by said 

defendants, was, on the day and year last aforesaid, approved and 
5 filed of record in said district court, and thereupon said John F. 
Broadhead was discharged from custody. 

That said bail bond was so executed and delivered by said defend- 
ants for the purpose of procuring the release and discharge of said John 
F. Broadhead from custody ; and upon the execution and delivery, and by 
reason thereof, he, the said John F. Broadhead, was released from custody. 

That on the 27th day of March, A. D. 1882, the said John F. Broad- 
head was called upon in said district court of the United States for the 
district of California for arraignment, and the said John F. Broadhead 
thereupon appeared in person in said court with his counsel, and after 
waiving the reading of the indictment aforesaid, and upon being arraigned, 
then and there pleaded not guilty thereto. 

That afterwards, en the 23d day of April, A. D. 1883, the defendant 
John F. Broadhead was, by the plaintiff herein, served with a notice in 
writing, whereby he was notified that the cause pending against him. in 
said district 2ourt would be brought on for trial on the 17th day of July, 
A. D. 1883. That service of a copy of said notice of such trial was there- 

upon admitted by the attorney for the said defendant John F. 
6 Broadhead, and the original notice thereof, with the admission of 

such service, was duly filed in said district court on the 24th day 
of April, 1883. 

That at the April term, A. D. 1883, of said district court of the United 
States for the district of California, to wit, on the 17th day of July, A. D. 
1883, the said John F. Broadhead was duly called upon in said district 
court for trial, and the said John F. Broadhead did, without sufficient 
excuse therefor, neglect to appear for such trial at said time and place 
under and upon said indictment. 

That said defendant John F. Broadhead was duly called by said dis- 
trict court to appear for trial at said court on said last named day, but 
wholly failed and neglected so to do, and wholly failed to hold himself 
amenable to the orders and process of said district court as in said bail 
bond specified, but, on the contrary, made default therein; whereby and 
by reason whereof said bail bond became forfeited. 
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That thereupon on the said 17th day of July, A. D. 1883, the said dis- 
trict court made and entered an order forfeiting and estreating the said bail 
bond or writing obligatory. 

Whereby an action hath acerued to the said plaintiff to demand 
7 and have of and from the said defendants and each of them the 
said sum of five thousand dollars hereinbefore mentioned. 

Nevertheless, the said defendants (although requested so to do) have not 
paid, nor hath either of them paid, the said sum of five thousand dollars, 
or any part thereof, to the said plaintiff, but have hitherto wholly refused 
and still do refuse and neglect to pay the same or any part thereof. 

W herefore plaintiff demands judgment against said defendants, and each 
of them, for the sum of five thousand dollars, with interest and costs of 
suit. 

Ss. G. HILBORN, 
United States Attorney. 


8 ExXuHipir A, 


United States of America, district court of the United States for the dis- 
trict of California. 
Indictment. 


At a stated term of the said court begun and holden at the city and 
county of San Francisco, within and for the district of California, on the 
first Monday of December, in the year of our Lord one thousand eight 
hundred and eighty-one. 

The grand jurors of the United States of America within and for the 
district aforesaid, on their oath present: That John F. Broadhead, late of 
the district of California, heretofore, to wit, on the thirteenth day of Jan- 
uary, in the year of our Lord one thousand eight hundred aud eighty-two, 
at the city and county of San Francisco, State and district of California, 
and within the jurisdiction of this court then and there being, did then 
and there unlawfully, willfully, and knowingly, with force and arms, 
feloniously falsely make and forge a certain writing, to wit, a check on 
the assistant treasurer of the United States at San Francisco, State and 

district aforesaid, purporting to be signed by R. N. Batchelder, 
9 major and quartermaster of the United States Army, the same be- 
ing in words and figures as follows : 


WAR 


Vignette No. 33690} QUARTERMASTER 8S DEPOT, (JUARTERMASTER 5 OFFICE, 
San Francisco, Jan’y 13, 1882. 


(1B. Assistant treasurer of the U.S., San Francisco, Cal. | 


| Stanton. Pay to H. M. Black or bearer four thousand six hundred ,y, dollars. $4,600.50. 
, k. N. BATCHELDER, 
State object Major & Quartermaster, U.S. A. 


for which 
drawn: Wag- 
ons & toola. 


Engraved & printed at the Bureau Engraving & Printing. 


For the purpose and with the intent, then and there and thereby, to de- 


fraud the United States. ) 
Against the peace and dignity of the United States of America, and 
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in such case made and provided. 

And the grand jurors aforesaid, on their oath aforesaid, do further pre- 
sent: That said John F. Broadhead, late of the district of California, here- 
tolore, to wit, on the (13) thirteenth day of January, in the vear of our 

Lord one thousand eight hundred and eighty-two. at the city and 
LO county of San Francisco, State and district of California, and 

within the jurisdiction of this court then and there being, did 
then and there unlawfully, knowingly, and willfully, with force and arms, 
feloniously falsely alter a certain writing, to wit, a certain check on the 
assistant treasurer of the United States at San Francisco, State and dis- 
trict afuresaid, which said check was in words and figures as follows, to wit: 


WAR. 
(JUARTERMASTER 8. 


No. 33190. DEPOT QUARTERMASTER'’S OFFICE, 
, San Francisco, Jan'y 13, 1882. 
| Vignette. . 
| [1 B. Assistant Treasurer of the U.S., San Francisco, Cal.] 
| 
iennentene Pay to H. M. Black or bearer four thousand six hundred As, dolla 
| Stanton. | $4, 600.50. kK. N. B. ‘ Eve HELDE , 


Major & Vuartermaater, U. /. 


, State object | 
for which 
drawn: Wag. 
ons & tools. 


Engraved & printed at the Bureau Engraving & Printing. 


And which said check was then and there by said John F. Broadhead, 
knowingly, unlawfully, and feloniously altered by the then and there 
writing therein, immediately after the word “four” the words “ thousand 
six hundred,” and adding immediately after the figure “4” therein, the 
figures “600,” thereby falsely altering said check and the amount thereof 

from the sum and amount of four dollars and fifty cents to the sum 
1] and and amount of four thousand six hundred dollars and fifty 

cents, which said alteration was as aforesaid fraudulently made 
without the knowledge or consent of said R. N. Batehelder, major & 
quartermaster of the United States Army, whose name was and is signed 
to said check, and with the intent then and there and thereby to defraud 
the United States of the amount of said check. 

Against the peace and dignity of the United States of America and con- 
trary to the form of the statute of the said United States of America, in 
such case made and provided. 

And the grand jurors aforesaid, on their oath aforesaid, do further 

resent: That said John F. Broadhead, late of the district of California, 
et tofore, to wit, on the thirteenth day of January in the year of our 
Lord one thousand eight hundred and eighty -two, at the city and county 
of San Francisco, State and district of California, and within the jurisdic- 
tion of this court, then and there being then and there unl: iwfully, 
knowingly, willfully, and feloniously with force and arms a certain false 
and forged check did utter and publish as true, which said last- 
12 mentioned false and forged check is in words and figures as follows, 
that is to say 


contrary to the form of the statute of the said United States of America 


————— 
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WAR 
: (JUARTEKMASTER 8. 
No. 33690. | DEPOT QUARTERMASTER'S OFFICE 
Vignette. San Francisco. 
‘1B. Assistant treasurer of the U. S., San Francisco. Cal. 
—_ Pay to H. M. Black or bearer, four thous: and six hundred ~°, dolla 
[Stanton.| 84, 600.50 R. N° BATCHELDER. 
Vaijor & (uartermaster, U.8 A. 
State object 
for which 
drawn: Wag- 
ons & tools 


Engraved & printed at the Bureau Engraving & Printing 


With the intent then and there and thereby to defraud the United 
States, he, the said John F. Broadhead at the time when he so uttered and 
published the said false and forged check as true, well knowing the same 
to be false and forged. 

Against the peace and dignity of the United States of America and con- 
trarv tothe form of the statute of the said United States of America in 
such case made and provided, 

PHILIP TEARE, 


lnited Slates Atlorn u. 


13 Names of witnesses examined before the said grand jury on find- 
ing the foregoing indictment a oe Batchelder, Frank Jones, 
Francis G. Bornemann. 
(Endorsed :) A true bill. J.S. Doe, foreman. 


’ rese nted and filed i In open court this 21st day of I ‘ebruary, A. LD). L582. 
SOUTHARD HOFFMAN, 
Clerk 
By A. D. GRIMWOOD, 
Deputy Clerk. 


14 ExHiBit B. 


UNITED STATES OF AMERICA, 
District of California, as: 


Rail hond 


Be it remembered, that on this 19th day of September, in the year of our 
Lord one thousand eight hundred and eighty-two, before me, Southard 
Hoffman, a commissioner, duly appointed by the cireuit évart of the 
United States tor the district of California, to take ac ‘knowledgments of 
bail and affidavits, and also to take depositions of witnesses in eivil causes 
depending in the courts of the United States, pursuant to the acts of Con- 
gress in that bel lf, personally appeared John F. Broadhead, as principal, 
and John P illing and Charles W. Alvey, as sureties, and jointly and sev- 
erally ac ‘knowledged themselves to be indel ted to the U nited States of 
America in the sum of five thousand 2° dollars, separately to be levied 
and made out of their respective goods and chattels, lands and tenements, 
to the use of the said United States. 

The condition of the above recognizance is such that, whereas an in- 
dictment has been found by the grand jury of the United States for the 
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district of California, and filed on the 21st day of February, A. D. 1882, 

in the district court of the United States for said district of California, 

charging the said John F. Broadhead with the feloniously, &e., 

15 —— and forging a certain check on the assistant treasurer U, 

S. at San Francisco, Cal., purporting to be signed by R. N. Batch- 

elder, major and quartermaster of the United States Army, committed 

onor about the 13th day of January, A. D. 1882, to wit, at the district 

aforesaid, contrary to the form of the statute of the United States in such 
case made and provided ; 

And whereas the said John F. Broadhead has been required to give a 
recognizance with sureties in the sum of five thousand ons ($5,000) dol- 
lars for his appearanee : 

Now, therefore, if the said John F. Broadhead shall personally appear 
at the district court of the United States for the district of California, to 
be holden at the court room of said court in the city of San Francisco, 
ou the 23d dav of ¢ letober. A. 1). 1882. at eleven o'clock in the forenoon 
of that day, and afterwards whenever he may be required to answer the 
said indictment and all matters and things that may be objected against 
him whenever the same may be prosecuted, and render himself amenable 

to any and all lawful orders and process in the premises, and not 
16 depart the said court without leave first obtained, and if convicted 
shall appear for judgment and render himself in execution thereof, 
then this recognizance shall be void, otherwise to remain in full effect and 
virtue. 
JOHN F. BROADHEAD. [seat 
JOHN PILLING. SEAL. 
W. ALVEY. SEAL. 
Acknowledged before me the day and year first above written. 
SOUTHARD HOFFMAN, 
S. Cirenit Court, District of California, 
to take acknowledgments of bail, ete. 


Commyr. 


Districr OF CALIFORNIA, 8%: 

John Pilling and Charles W. Alvey, being duly sworn, each for him- 
self deposes and says that he is a householder in said district, and is worth 
the sum of five thousand ($5,000.28) dollars, exclusive of property ex- 
empt from execution, and over and above all debts and liabilities. 

JOHN PILLING. 
C. W. ALVEY. 
Subseribed and sworn to before me this 19th day of September, A. D. 
1882. 

SOUTHARD HOFFMAN, 

Commr. U.S. Cireuit Court, District of Califor nia, 

to take acknowledgments of bail, et 

17 The form and the sufficiency of the bond approved. 

A. P. VAN DUZER, 

Ass. U.S. Atty. 
(Endorsed:) Filed this 19th day of September, A. D. 1882. Southard 


Hoffman, clerk U. 8. dist. court, distriet of California. 


(Endorsed :) Filed August 31, 1883. L.S. B. Sawyer, clerk. 
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18 United States of America, circuit court of the United States, 
ninth cireuit, district of California. : 


THe UNrrep STATES OF 


, en Action brought in the said cireuit court and 
America, plaintiff, = 


the complaint filed in the office of the clerk 
of said circuit court in the city and county 
of San Francisco. 


rR, 

' 

Joun F. BRoaADHEAD | 
et al., defendant. 


Summons. 


The President of the United States of America, greeting, to John F. 
Broadhead, John Pilling, and C. W. Alvey: 


You are hereby required to appear in an action brought against you by 
the above-named plaintiff, in the cireuit court of the United States, ninth 
cireuit, in and for the district of California, and to file your plea, answer, 
or demurrer to the complaint filed therein (il certified copy of which uc- 
companies this summons) in the office of the clerk of said court in the city 
and county of San Francisco, within ten days after the service on you of 
this summons—if served in this county; or, if served out of this county, 
then within thirty days—or judgment by default will be taken against 

you, 
1g The said action is brought to obtain a judgment against you for 

the sum of five thousand dollars, together with interest thereon and 
costs of action, alleged to be due plaintiff by reason of the breach of a cer- 
tain bond executed by defendants to plaintiff and conditioned for the ap- 
pearance of said John F. Broadhead before the district court of the United 
States for the district of California, whenever required, to answer an indict- 
ment pending against him therein; and if you fail to appear and plead, 
answer, or demur as herein required, your default will be entered and the 
said plaintiff will take judgment against you for said sum of 35,000, to- 
gether with interest thereon as aforesaid and the costs of this action. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 31st day of August, in the year of our 
Lord one thousand eight hundred and eighty-three and of our Independ- 
ence the 108th. 


| SEAL. | L. S. B. SAWYER, 
Clerk. 
20 (Endorsed :) United States marshal’s office, District of California. 


[ hereby certify that I received the within writ on the 7th day of 
September, 1883, and personally served the same on the 13th day of Sep- 
tember, 1883, by delivering to and leaving with John Pilling, and on the 
Ist day of November, 1883, by delivering to and leaving with C. W. Al- 
vey, said defendants named therein, personally, at the city and county of 
San Francisco, in said district, copy thereof, together with a copy of the 
complaint certified to by L. S. B. Sawyer, clerk circuit court, attached 
thereto. : 

[ furthermore certify that after diligent search I am unable to find John 
F. Broadhead, said defendant, in said district. M. M. Drew, U.S. mar- 
shal, by C. H. Peterson, deputy. San Francisco, November Ist, 1883, 
Filed Nov’r 1, 1883. L. 8S. B. Sawyer, clerk, 
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21 United States circuit court, ninth circuit, district of California. ; 
THe UNITED STATES OF AMERICA ) 


U8, > 
JoHn F. BRoADHEAD, ETAL.  } 


i 
Demurrer of Deft. Pilling. 


Now comes the defendant John Pilling, and demurs to the complaint 
of plaintiff, and for grounds of demurrer shows : ; 

Ist. That said complaint does not state facts sufficient to constitute a 
“ause of action. 

2nd. That said complaint is ambiguous, uncertain, and untelligible in 
this, to wit: . 

That it does not appear that the defendant John F. Broadhead was 
ever notified to appear in the action pending against him on the 17th day 
of July, 1883, or that he ever failed to appear when required to answer 
the indictment mentioned in the complaint. 

WM. & GEO. LEVISTON, | 
, lttorneys for Defendant. 
JOHN PILLING. 
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I hereby certify that the foregoing demurrer is, in my opinion, well 
id founded in point of law. 
et WM. LEVISTON, 
Counsel for said Deft. Me 


22 (Endorsed :) Received copy of within this 7th day of Dee., 1883. 
S. G. Hilborn, per Gunther, U.S. at’ty, att’y for plaintiff. Filed 
Dec. 7th, 1883. 


23 Ata stated term, to wit, the February term, A. D. 1884, of the 

circuit court of the United States of America, of the ninth judi- 

cial circuit, in and for the district of California, held at the court room 

in the city and county of San Francisco, on Monday, the 3d day of 

March, in the year of our Lord one thousand eight hundred and eighty- 
four. | 


Present, the honorable Lorenzo Sawyer, circuit judge. 


THe Unitrep STaTes ) 
ve. . No. 3126. . 
J. F. BRoADHEAD ET AL. } 


Order overruling demurrer. 


This cause, heretofore argued and submitted to the court for considera- 
tion and decision upon the demurrer of defendant Pilling, having been 
duly considered, it is ordered that said demurrer be, and the same is hereby, 
overruled, with leave to the defendant Pilling to answer in ten days on 
the payment of twenty dollars. 
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24 [ hereby certify that the foregoing is a full, true, and correct copy 

of an original order made and entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court this 12th day of Sep- 

tember, A. D. 1884, 

(SEAL. ] L. &. B. SAWYER, Clerk, 
By F. D. MONCTON, 

Deputy Clerk. 


25 United States cireuit court, ninth cireuit, district of California. 


THe UNIrep STates OF AMERICA, PLAINTIFF, ) 
te 

JOHN F. BroapHEeapb, JoHN PILLING, AND C. | 
W. Alvey, defendants. 


Answer of def’t Pilling. 


Now comes the defendant John Pilling (impleaded with the defendants 
John I. Broadhead and i; W. Alvey), bys Wm. and (700. Leviston, his 
attorneys, and for answer to the complaint of plaintiff herein denies that 
he is or ever was indebted to the plaintiff in the sum of five thousand 
dollars, or in any sum whatever. 

He denies that the said John F. Broadhead was on the 19th day of 
September, 1882, or at any other time except prior to the 20th day of 
April, 1882, and since the 29th day of January, 1885, under arrest or in 
custody upon the charge mentioned in the complaint herein, and he denies 
that this defendant, or his co-defendant, C. W. Alvey, or either of them, 
at any time while the said Broadhead was under arrest or in custody upon 

the said charges, did, as bail bond or sureties of said Broadhead, 
26 or in consideration of his admission to bail, make, execute, or de- 
liver any bail bond whatsoever. 

And he denies that the said John F. Broadhead was discharged from 


custody on the execution or acknowledging of a bail bond by the defend- 


ant or his co-aefendants, or of either or any of them. 
And he denies that the bail bond which was executed and delivered by 
the defendants herein was for the purpose of procuring the release or dis- 


charge of the said Broadhead, or that upon the execution or delivering of 


the said bond, or by reason thereof, the said John F. Broadhead was re- 
leased from custody. On the contrary, this defendant avers: 

That on the 20th day of April, 1882, and while the defendant John 
F. Broadhead was under arrest and in custody upon the charges men- 
tioned in said complaint, and an order was duly made by the district court 
of the United States for the district of California, ordering that the said 
John F. Broadhead be allowed to deposit in said court the sum of $5,000 
in U.S. gold coin in lieu of a bail bond, and that upon such deposit being 

made that the said Broadhead be released from custody, and that 
27 said deposit be held in lieu of bail bond for the appearance of said 

Broadhead to answer the matters charged against him by the in- 
dictment mentioned in the complaint herein. 

That the said Broadhead thereupon and on the said day deposited in 
said court the sum of $5,000 in U.S. gold coin and was thereupon dis- 
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charged from custody, and said sum was held by said court as security for 
the appearance of said Broadhead to answer the matters charged against 
him by the aforesaid indictment. 

And this defendant further avers that at the time he executed, acknowl- 
edged, and delivered the bond mentioned in and annexed to said complaint 
the said Broadhead was not under arrest nor in custody upon the charges 
mentioned in the complaint, or upon any charges whatsoever, and the exe- 
eution and delivery of the said bond was not in consideration of the ad- 
mission of said Broadhead to bail or for the purpose of procuring the re- 
lease or discharge of the said Broadhead from custody, nor was the said 
Broadhead by reason thereof released from custody, but the said Broad- 
head was then free and at large, nor had he been required to file any other 
or additional bond, and there was no consideration for the executing or 

delivering by this defendant of the bond aforesaid. 
28 And for a further and separate answer and defense this defend- 
ant avers that the plaintiff ought not to have or maintain this 
action because, as defendant avers : 

That on the 20th day of April, 1882, and while the detendant John F. 
Broadhead was under arrest and in custody upon the charges mentioned 
in said complaint, and an order was duly made by the district court of the 
United States ot the district of California, ordering that the said John 
fF. Broadhead be allowed to deposit in said court the sum of $5,000 in U. 
S. gold coin, in lieu of a bail bond, and that upon such deposit being made 
that the said Broadhead be released from custody, and that said deposit be 
held in lieu of bail bond for the appearance of said Broadhead to answer 
the matters charged against him by the indictment mentioned in the com- 
plaint herein. 

That the said Broadhead thereupon and on the said day deposited in 
said court the sum of $5,000 in U.S. gold coin, and was thereupon dis- 
charged from custody, and said sum was held by said court as security for 
the appearance of said Broadhead to answer the matters charged against 

him by the aforesaid indictment. 
29 That at the time this defendant made and executed the bond 
mentioned in and annexed to the complaint herein, the said sum 
of $5,000 was still on deposit in the said district court as security for the 
appearance of said Broadhead to answer the matters charged against him 
by said indictment. 

That afterwards and on the 19th day of September, 1882, the said dis- 
trict court, without the consent or knowledge of the defendant, ordered 
that the said sum of $5,000, which was deposited as aforesaid as security 
for the appearance of said Broadhead, be surrendered and paid over to R. 
H. Lloyd, the person who had deposited said sum on behalf of said Broad- 
head ; and said sum was afterwards, to wit, on the said last named day, 
without the knowledge or consent of this defendant, surrendered and paid 
to said R. H. Lloyd, whereby this defendant was released from the ob- 
ligation of his said bond. 

And for a further and separate answer this defendant avers that said 
a ee not to have or maintain this action against him because, as 

e avers: 

That after the said John F. Broadhead had been arraigned and pleaded 

“ not guilty,” as stated in the complaint herein, and after said Broadhead 
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had been released as above stated on depositing the sum of 
30 $5,000 in lieu of bail bond, and after this defendant had made and 

executed the bond mentioned in and annexed to the complaint 
herein, this defendant was on the 23d day of January, 1883, notified by 
the United States district attorney to have and produce the said John F. 
Broadhead in the United States district court room on the 25th day of 
January, 1883. | : 

That the trial of said Broadhead on the indictment mentioned in the 
complaint was set for the last named date. That the said trial was con- 
tinued to the 29th day of January, 1883, and the said Broadhead was on 
said last named day called on in open court by the said district court to 
answer the said indictment, and failed to answer. appear, or respond there- 
to; and afterwards, and on the day last above named, an order was made 
by the said district court in open court that a bench warrant issue for the 
arrest of said Broadhead forthwith, and immediately thereon, and on the 
last named day, an alias bench warrant was issued by and out of said dis- 
trict court addressed to the U nited States marshal for the district of ¢ ‘alifor- 

nia, commanding bim to forthwith arrest said Broadhead and bring 
31 him before said court; and afterwards and on the said last named 

day, under and by virtue of said warrant, the said marshal arrested 
the sail Broadhead and brought him before and into the custody of the 
said district court, and surrendered him in open court to answer the in- 
dictment set forth in the complaint herein ; and that afterwards and on 
the last named day the said Broadhead, without the knowledge or consent 
of this defendant, was by the said district court released from custody, 
arrest, and imprisonment. 

And fora further and separate answer this defendant avers that said 
plaintiff ought not to have or maintain this action against him, because, as 
he avers: 

That after the said John F. Broadhead had been arraigned and pleaded 
not guilty as stated in the complaint herein, and after said Broadhead had 
been released as above stated on depositing the sum of $5,000 in lieu of 
bail bond, and after this defendant had made and executed the bond 
mentioned in and annexed to the complaint herein, this defendant was on 
the 23d day January, 1883, notified by the United States district at 
torney to have and produce the said John F. Broadhead in the United 
States district court-room on the 25th day of January, L883. 

That the trial of said Broadhead on the indictment mentioned in the 

complaint was set for the last-named day. That the trial was 
32 continued to the 29th day of January, 1883, and the said Broad- 

head was on the said last-named dav called on in open court by 
the said district court to answer the said indictment and failed to answer, 
appear, or respond thereto, and afterwards, and on the day last above 
named an order was made by the said district court in open court that a 
bench warrant issue for the arrest of said Broadhead forthwith, and im- 
mediately there and on the last-named day an alias bench warrant was Is- 
sned by and out of said district court addressed to the United States 
marshal for the district of California, commanding him to forthwith ar- 
rest said Broadhead and bring him before said court ; and afterwards, and 
on the said last-named day under and by virtue of said warrant the said 
marshal arrested the said Broadhead and brought him before and into 
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the custody of the said district court and surrendering him in open court 
to answer the indictment set forth in the complaint herein; and that after- 
wards and on the last named day the said Broadhead without the knowl- 
edge or consent of this defendant was by the said district court released 
from custody, arrest, and imprisonment, and thereby without the privity, 
procurement, knowledge, or consent of this defendant, the said Broad- 
head then and there escaped from imprisonment, from the custody of said 
marshal, said court, said plaintiff, and from the custody of the 
33 law. Wherefore said defendant prays to be hence dismissed with 
costs. 
WM. & GEO. LEVISTON, 
Att’ ys for Def’t John Pilling. 
(Endorsed :) Received copy of within this 18th day of March, 1884. 
S. G. Hilborn, U.S. attorney, att’y for plaintiff. Filed March 18, 1884. 
L. 8. B. Sawyer, clerk, bv F. D. Moncton, deputy clerk. 


34 At a stated term, to wit, the term, A. D. 18 of the cir- 
cuit court of the United States of America, of the ninth judi- 
cial circuit, in and for the district of California, held at the court-room 


in the city and county of San Francisco, on the day of 


in the year of our Lord one thousand eight hundred and ; 
Present, the honorable Lorenzo Sawver, circuit judge. 


THe UNITED STATES 0’ AMERICA 
Ver, »~No 3126. 
‘oHN F. BROADHEAD ET AL. } 
Stipulation waiving jury. 


It is hereby stipulated and agreed that a jury trial in the above-entitied 
cause is hereby waived. 
S. G. HILBORN, 
U.S. Atty, Atly for PIF. 
WM. & GEO. LEVISTON, 
Attys for Def’t Pilling. 


(Endorsed:) Filed Sept. 25, 1884. L.5S. B. Sawyer, clerk. 


35 At a stated term, to wit, the July term, A. D. 1884, of the circuit 

court of the United States of America, of the ninth judicial cir- 

cuit, in and for the district of California, held at the court-room in the 

city and county of San Francisco, on Friday, the 12th day of Septem- 

ber, in the year of our Lord one thousand eight hundred and eighty- 
four. 


Present, the honorable Lorenzo Sawver, circuit judge. 
THe Unirep STATES OF AMERICA ) 
DR. -» No. 3126. 
J. F. BrRoaADHEAD ET AL. } 
Findings. 
This cause having come on regularly for trial on the 5th day of Sep- 
tember, A. D. 1884, before the court sitting without a jury, atrial by jury 
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having been duly waived, Carroll Cook, esq., assistant district attorney, 
appearing on behalf of the United States, and Wm. Leviston and T. D. 
Riordan, esq’rs, »ppearing for behalf of the defendants, and the evidence, 
oral and documentary, having been introduced and closed, and the cause 
having been submitted to the court for consideration and decision, the 
court being sufficiently advised, now finds the issues of fact in favor 
36 of the defendants, and as a conclusion of law that the defendants 
are entitled to judgment. 
Let judgment be entered for defendants. 
LORENZO SAWYER, 
Cireuit Judge. 


(Endorsed:) Filed September 12, 1884. L.S. B. Sawyer, clerk. 


37 United States of America, circuit court of the United States, 
ninth circuit, district of California. 


THe UNITED STATES OF AMERICA ) 
vs. | 

JOHN I. BROADHEAD, JOHN PILLING (answered), > No. 3126. . 
C. W. Alvey (was served but never appeared or | 
answered), defendants, 


Judgment. 


This cause having come on regularly for trial on the 5th day of Sep- 
tember, 1884, being aday in the July, 1884, term of said court, before the 
court sitting without a jury, a trial by jury having been waived by written 
stipulation of counsel for the respective parties hereto, duly filed with the 
clerk of thix court, Carroll Cook, esq., assistant U. S. atturney appear- 
ing on behalf ot the United States, plaintiff, and William Leviston and 
T. D. Riordan, esqrs., on behalf of defendants, and documentary evidence 
having been introduced on the part of the United States, and a witness on 
the part of the defendants having been sworn and examined, and the evi- 
dence being closed, the cause after arguments of counsel having been sub- 

mitted to the court for consideration and decision, and the court 
38 having filed its findings in writing and ordered that judgment be 
entered in accordance therewith: | 

Now, therefore, by virtue of the law and the findings aforesaid it is 
considered by the court that the United States, plaintiff, take nothing by 
this action, and that the defendants go hereof without day. 

Judgment entered this 12th day of September, 1884. 

L. S. B. SAWYER, 
Clerk. 


(Endorsed :) I hereby certify that the foregoing is a full, true, and eor- 
rect copy of an original judgment entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court this 12th day of Sep- 
tember, A. D. 1884. [Seal.] L.8. B. Sawyer, clerk. Filed September 
12,1884. L.S. B. Sawyer, clerk. 
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39 United States of America, circuit court of the United States, ninth 
circuit, district of California. 


THE UNITED STATES OF AMERICA 
rea, . No. 3126. 


J. A. BROADHEAD ET AL. 
Certificate to judgment-roll. 


I, Lorenzo 8. B. Sawyer, clerk of the circuit court of the United States 
of the ninth judicial circuit within and for the district of California, do 
hereby certify that the foregoing papers hereto annexed constitute the 
judgment-roll in the therein entitled action. 


Witness my hand and the scal of said circuit court this 12th day of 


September, A. D. 1884. 
fous.) L. S. B. SAWYER, Clerk, 
B’ F. D. MONCTON, 
Deputy Clerk. 
(Endorsed :) Judgment-roll. Filed September 12, 1884. L. S. B. 
Sawyer, clerk, by F. D. Moncton, deputy clerk. 


40 In the circuit court of the United States, ninth circuit, district of 


California. 


THE UNITED STATES OF AMERICA, PLAINTIFF ) 
and plaintiff in error, 
Ue, 
JoHN F. BROADHEAD, JOHN PILLING, AND 
©. W. Alvey, defendants and defendants in 
error. ; 


[, L. 8. B. Sawyer, clerk of said circuit court, do hereby certify that the 
foregoing thirty-nine written pages, numbered from one to 39, inclusive, 
are a full, true, and correct copy of the record, and of all proceedings in 
the above and therein entitled cause, and that the same together constitute 
the return to the annexed writ of error. | 

Witness my hand and the seal of said circuit court at San Francisco, 
California, this 18th day of May, A. D. 1885. 

(SEAL. | L. S. B. SAWYER, Clerk. 


41 UNITED STATES OF AMERICA, 48: 


The President of the United States of America to the judges of the 
circuit court of the United States of the ninth judicial circuit, in 
and for the district of California, greeting : 


Because in the record and proceedings, and also in the rendition of the 


judgment of a plea which is in the said circuit court before you, between 


the United States of America, plaintiff and plaintiff in error, and John 
F’. Broadhead, John Pilling, and C. W. Alvey, defendants and defend- 
ants in error, a manifest error hath happened, to the great damage of the 
said plaintiff and plaintiff in error, as by its complaint appears, and it 
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being fit that the error, if any there hath been, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this behalf, 
you are hereby commanded, if judgment be therein given, that then, 
under your seal, distinctly and openly, you send the record and proceed- 
ings aforesaid, with all things concerning the same, to the Supreme Court 
of the United States, together with this writ, so that vou have the same 
at the city of Washington, in the District of Columbia, on the second 
Monday of October next, in the said Supreme Court, to be there and 
then held, that the record and proceedings aforesaid be inspected, the 
said Supreme Court may cause further to be done therein to correct that 
error what of right and according to the law and custom of the United 
States should be done. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, this 24th day of March, in the year of our 
Lord one thousand eight hundred and eighty-five and of the Independ- 
euce of the United States the one hundred and ninth. 

[SEAL. | L. S. B. SAWYER, 

Clerk U.S. Cireuit Court, District of California. 

The above writ of error is hereby allowed. 

LORENZO SAWYER, 
U.S. Cireuit Judge. 


42 The dnswer of the judges of the eireuit court of the United States 
for the district of California. 


The record aud all proceedings of the plaint whereof mention is 
within made, with all things touching the same, we certify under the seal 
of our said court to the Supreme Court of the United States of America, 
within mentioned, at the day and place within, contained in a certain 
schedule to this writ annexed, as within we are commanded. 

By the court. 3 

L. S. B. SAWYER, 
Clerk. 


(Indorsed :) United States Sapreme Court. United States of America, 
ff in error vs. John F. Broadhead et al., dei’ts in error. Writ of error. 
Filed April 22d, 1885. L. S. B. Sawyer, Clerk U. 8S. circuit court, 


district of California. 


43 UNITED STATES MARSHAL’S OFFICE, 
District of California: 
[ hereby certify that I received the annexed citation on the 22d day of 
April, 1885, and personally served the same on the 24th day of April, 
1885, by delivering to and leaving with William Leviston, attorney for 
said defendants named therein, personally, at the city and county of San 
Francisco, in said district, a certified copy thereof. 
San Francisco, April 24th, 1885. 
M. M. DREW, 
U.S. Marshal, 
By C. H. PETERSON, 
Deputy. 


BROADHEAD ET AL. 


VS. 


THE UNITED STATES 


44 UNITED STATES OF AMERICA, 8&8: 


To John F. Broadhead, John Pilling, and C. W. Alvey, greeting: 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be held at the city of Washington, in the 
District of Columbia, on the second Monday of October, A. D. 1885, pur- 


cineiemnetead 
ee ge 


suant to a writ of error filed in the clerk’s office of the circuit court of the ; 
United States, for the ninth circuit, district of California, wherein the 

United States of America is plaintiff and plaintiff in error and you are | 
defendants and defendants in error, to show cause, if any there be, why | 
the judgment in the said writ of error mentioned should not be corrected, ; 


and speedy justice should not be done to the parties in that behalf. 
Witness the honorable Lorenzo Sawver, judge of the circuit court of 
the United States, ninth circuit, district of California, this 22d day of 
April, A. D. 1885, and of the Independence of the United States the one 
hundred and ninth. 
[SEAL. | LORENZO SAWYER, 
U.S. Cireuit Judge. 
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45 (Indorsed:) In the Supreme Court of the United States. The | 
United States of America, pl’ff in error, vs. John F. Broadhead 

et al., def’ts inerror. Citation. Filed April 25,1885. L.S. B. Sawyer, 
clerk U.S. cireuit court, district of California. 
(lidorsement on cover :) No. 528. The United States, plaintiff in error, 
vs. John F. Broadhead, John Pilling, and C. W. Alvey. California C, 
Cc. U.S. Filed June 5th, 1885. ' 
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OcToBER ‘l'eRM, 1887. 


Tue Unitep STATES, PLAINTIFF IN 
error, 
vs. 

Joun T. BROADHEAD AND OTHERS. 


No. 233. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


Mere in ene tt a 


Brief for the Plaintiff in Error. 


Wma. A. Maury, ; 


Assistant Attorney-General. 
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44 UNITED STATES OF AMERICA, 3&8: 


To John F. Broadhead, John Pilling, and C. W. Alvey, greeting: 

You are hereby cited and admonished to be and appear at the Supreme 
Court of the United States, to be held at the city of Washington, in the 
District of Columbia, on the second Monday of ¢ letober, A. 1). ISS85, pur- 
suant to a writ of error filed in the clerk’s office of the circuit court of the 
United States, for the ninth cireuit, district of California, wherein the 
United States of America is plaintiff and plaintiff in ccror and you are 
defendants and defendants in error, to show cause, if any there be, why 
the judgment in the said writ of error mentioned should not be corrected, 
and speedy justice should not be done to the parties in that behalf. 

Witness the honorable Lorenzo Sawyer, judge of the circuit court of 
the United States, ninth circuit, district of California, this 22d day of 
April, A. D. 1885, and of the Independence of the United States the one 
hundred and ninth. 

[SEAL. | LORENZO SAWYER, 

(.S. Circuit Judge. 
45 (I ndorsed :) In the Supreme Court of the United States. The 
United States of America, pl’ff in error, vs. John F. Broadhead 
et al., def’ts inerror. Citation. Filed April 25,1885. L.S. B. Sawyer, 
clerk OR S. circuit court, district of ( ‘alifornia. 

(lidorsement on cover :) No, 528. The United States, plaintiff in error, 
vs. John IF. Broadhead, John Pilling, and C. W. Alvey. California C, 
©. U.S. Filed June 5th, 1885. 
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Supreme Court of the Wnited States. 


OctToser ‘l'erM, 1887. 


THe Unitep STATES, PLAINTIFF IN 
error y ‘ 
No. 233. 
vs. 
JoHN ‘Tl’. BROADHEAD AND OTHERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


ete cme atta, a 


Brief for the Plaintiff in Error. 


Wma. A. Maury, : 


Assistant Altorney-General. 
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Supreme Court of the United States. 


OcToBerR ‘Term, 1887. 


THe Unirep States, PLAINTIFF IN } 

error, Qs 
> ide? 
f 
| 


~ 0, me ede . 
US, 


JoHN F. BROADHEAD AND OTHERS. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF CALIFORNIA. 


Brief for the Plaintiflin Error. 


This is an action to enforce the obligation of 
a certain bail-bond entered into by the defend- 
ants. ‘The penalty of the bond is 55,000, which 


is demanded, with interest. 


The complaint alleges that the defendant, John 
F. Broadhead, being indicted for forgery in the 


United States district court for the district of 
19918——1 


2 
California, was arrested on a bench warrant the 
27th March, 1882, and afterwards, to-wit, the 
19th September, 1882, was discharged from ar- 
rest, and in lieu of his body the bond in suit was 


accepted. 


The condition of the bail-bond is us follows: 


That if the said John F. Broadhead should per- 
sonally appear at the district court of the Umited 
States for the district of California, to be held at 
the court-room of said court in the city of San 
Francisco on the 23d day of October, A. D. 1882, 
at 11 o’clock in the forenoon of that day, and after- 
wards whenever he might be required, to answer 
the said indictment and all matters and things 
that might be objected against him whenever the 
sane might be prosecuted and render himself 
amenable to any and all lawful orders in the prem- 
ises and not depart the said court without leave 
first obtained, and if convicted should appear for 
judgment and render himself in execution thereof, 
then the said recognizance should be void, other- 
wise to remain in full effect and virtue, * * * 


It is averred that Broadhead’s trial under said 
‘indictment was fixed for the 17th of July, 1883, 
and that written notice of the fact was given the 
accused’s counsel, and that on the said day the 
accused, although called, failed to appear, and 
that thereuopon the said bail-bond was duly for- 


feited and estreated. 


+) 
— 


Process was served on Pilling and Alvey (p. 


7), but Pilling alone appeared and made defense. 
+ P] 


Answer of Pilling. 


He denies that he is or ever was indebted, ete., 
or that Broadhead was under arrest at the time 
the bond was given, or that the bond was given 
to procure his release from custody, or that he 
was released on the execution and delivery of 
the bond, for that on the 20th April, 1882, and 
while the accused was under arrest upon the 
charges named in the complaint, the said district 
court ordered that the accused, Broadhead, be 
allowed to deposit 55,000 in gold, in the place 
of a bail-bond, and that such deposit was there- 
upon made and the accused discharged from cus- 
tody; that while the accused was thus at large, 
and in the absence of any order requiring him to 
file any other or additional bond, the bond in 
suit was given, and so that there was no consid- 


eration for said bond. 


And, for a further defense, it is urged that at 
the time the bond in suit was given the 55,000 was 


4 


still held as security for the accused’s appearance 
to answer said indictment, and that afterwards, on 
the 19th September, 1882, the said district court, 
without the consent or knowledge of the de- 
fendant, ordered the 55,000 to be paid over to R. 
H. Lloyd, the person who had deposited it, and 
that such payment was, in fact, made on said day, 
whereby the defendant was released from the ob- 


ligation of the said bond. 


And, for a further defense, it is said that after 
the bond in suit was given, the defendant was 
notified to have the accused in court on the 25th 
January, 1883, which time was extended to 29th 
January, 1883, when the accused was called in 
court and failed to appear, whereupon a bench- 
warrant was issued, on which the accused was 
brought into court; and that afterwards, on the 
same day, the accused was released from cus- 
tody by the said court without the defendant’s 
knowledge or consent. 

And, for a further defense, it is claimed that the 


state of facts on which the next preceding de- 
fense is founded amounted to an escape of the 


accused from the custody of the marshal (pp. 9- 
12). 
There was a waiver of the trial by jury by 


stipulation (p. 12). 

On the 5th September, 1884, the trial was 
commenced, and on the 12th of that month the 
court found “the issues of fact in favor of the 
defendants, and, as a conclusion of law, that the 
defendants are entitled to judgment” (pp. 12, 13). 


On the same day a judgment in due form was 


entered on said finding (p. 13). 
Assignment of Error. 

The error assigned is that the court below 
should not have entered judgment on its finding, 
the issues tried being all immaterial, but, pro- 
ceeding on the confession of the plaintiffs’ cause 
of action in the answer, should have entered 
judgment for the amount claimed non obstante 
the finding. 

Argument. 
The first defense amounts to the plea of nil 


debet, and must be entirely ignored, for no such 


6 


plea is permissible in the case of an obligation 
under seal or of record, for the defendant in the 
one case must plead non est factum, or in the 
other nul tiel record, or some equivalent of those 


pleas. 


Even under the liberal procedure of California 
the defendant’s denial “‘ that he is or ever was in- 
debted to the plaintiff in the sum of 55,000 or 
in any sum whatever” does not amount to a de- 
nial that he executed the bond set out in the 
complaint, but is a sham and irrelevant denial. 
(1 Civil Code of Procedure, p. 364, § 23, note.) 


The next defense proceeds on the idea that 
there was no valid bail-bond because the accused 
(Broadhead) had already been discharged from 
custody on the pledge or deposit of $5,000 in 
gold when the bond was executed. 


Undoubtedly the first idea of bail was that 
they were “‘in the nature of gaolers to the de- 
fendant” (Co. Litt., 265b, note 215). Says Lord 
‘Coke: “And thereupon we say, when a man 
upon surety is delivered out of prison, traditur in 
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ballium, he is delivered into bayle, that is, into 
their safe-keeping or protection from prison.” 
(Co. Litt , 610). 


But, we take it, that to use the term bail in 
that primitive sense at the present day is to re- 


vive a meaning that has long been obsolete. 


In the modern sense, bail means simply secu- 
rity for a party’s appearance according to the ex- 
igency of the condition of the bail-bond, with 
the right in the bai/ to command the power of 
the State to arrest such party and surrender him 


into the custody of the law. 


Undoubtedly, in almost every case, the effect 
of giving bail is a discharge from custody, but 
we venture to say that this effect is not neces- 
sary to the validity of the proceeding. Section 
1281 of the Penal Code of California seems in 
entire accord with this theory. It provides: 

Upon the allowance of bail and the execution of the 
undertaking, the magistrate must, if the defendant is 
in custody, make and sign an order for his discharge, 


upon the delivery of which to the proper officer the 
defendant must be discharged. 


8 


It was therefore hardly to be expected that so 
rigorous a view of the law of bail as the answer 
presents would be taken in California. 

As no order of court is referred to in the an- 
swer, requiring additional security or the substitu- 
tion of the ordinary bail for the money deposited, 
it must be presumed that the substitution took 
place by agreement, and that the appearance and 
acknowledgment of bail before the commissioner 
were for the purpose of giving effect to such 
agreement. It would not be surprising if the 
accused’s friend who made the deposit desired to 
have the use of his money, which was lying dead 
in the hands of the law, or if the accused showed 
his gratitude by furnishing regular bail, and thus 
releasing the deposit. Indeed, it seems that no 
other construction can be put upon the facts 
stated in the answer. 

But we submit that the appearance of Broad- 
head, the accused, before the United States 
commissioner, an officer empowered to admit to 
bail, for the purpose of giving bail, may be 
properly regarded as a surrender of his body into 


the custody of the law. 


9 


It is unnecessary to dwell on the next defense, 
that the release of the deposit of 55,000 was a 
detriment to the defendant as surety, and, ipso 
facto, discharged the obligation incurred by the 
bail-bond, for the position is clearly not tenable. 
This court has held that the equitable principle 
of subrogation has no application to bail ( United 
States v. Ryder, 110 U.S. R., 730), and, there- 


fore, the defendant could not have acquired a 


¥ 


right of recourse against the 55,000 deposit had 
he been forced to pay the amount of the bond. 

The next defense is that the defendant was noti- 
fied to have the accused in court, to stand his trial, 
on the 29th January, 1883, on which day the ac- 
cused was called, but appeared not; that he was 
then brought in on a bench-warrant, and was 
either released or escaped while in the marshal’s 
custody. 

Strangely enough, it is claimed that this dis- 
charged the defendant, whose liability on the 
bail-bond had already become fixed by the fail- 
ure of the accused to appear on the day appointed 
for his trial. This failure was a clear breach of 


the condition of the bond. 
19918——2 


ellis obit iit wisn aes Bn gare ee 
— 


LO 


The defenses urged in the answer being frivo- 
lous, or certainly immaterial, and the answer con- 
taining explicit admissions by the defendant that 
he executed the bond in suit, and that the condi- 
tion of the bond was broken, the facts are at 
hand for the entry of a judgment for the plaintiff 
non obstante the findings for the defendant on the 


immaterial ISSUES. ‘To make an award ot re- 


pleader would be useless circuity, and lead to no 


good end, as it is apparent the defendant has no 
valid defense. 

It may be proper to add that the law of Cali- 
fornia declares that no judgment in a court of 
that State ‘shall draw interest at a rate to ex- 
ceed seven per cent. per annum” (Civil Code, 
§ 1920.) 

It is submitted that the judgment should be 


reversed. 
Wm. A. Maury, 


Assistant Attorney-General. 
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The defenses urged in the answer being frivo- 
lous, or certainly immaterial, and the answer con- 
taining explicit admissions by the defendant that 
he executed the bond in suit, and that the condi- 


tion of the bond was broken. the facts are at 


hand for the entry of a judgment for the plaintiff 


non obstante the findings for the defendant on the 
immaterial issues. ‘lo make an award of re- 


pleader would be useless cireulty, and lead TO ho 


good end, as it is apparent the detendant has no 


valid defense. 


It may be proper to add that the law of Cali- 


fornia declares that no judgment in a court of 


that State “shall draw interest at a rate to ex- 
ceed seven per cent. per annum” (Civil Code, 
$1920.) 

It is submitted that the judgment should be 


reversed. 
Wma. A. Maury. 


Assistant Attorney-General. 


a me 


_. 


TRANSCRIPT OF RECORD. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1587. 


No. 235. 


HENRY O. JONES AND JOHN JORT, APPELLANTS, 
US. 


j WALTER CRAIG. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEBRASKA. 


FILED JUNE Il, 1885. 


SUPREME COURT OF THE UNITED STATES. 
OCTOBER TERM, 1887. 


No. 235. 


HENRY O. JONES AND JOHN JORT, APPELLANTS, 


US, 


WALTER CRAIG. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF NEBRASKA. 


INDEX. 

Original. Print 
GRREUR bn. daws sectene conte ‘etinbitiben ulti saeinn denen paikeenadnidais l l 
Bill of complaint._ ..-. Ek SP ee NS ES eSB. EO aa sia imi l | 
OE OU I cieceriatierit:cecencevinsiis sstnadaitienscoeianitiaon: th — sit ainaaiaiadi 7 5 
EEE EE EERE DORE at OEE ee BD eee : q 6 
Order granting leave to amend bill --. ......-..--. pep eae 10 6 
RRR a Rg Ra RS A. SSE ee peeled em Feo Sa a 1] 7 
pS ER i Mean o> pea Ree Pa eA a 17 10 
Order on demurrer to amended bill ... .... ....-. .._--. ae 18 
ET RINGS 6 nog cnen<adse amncnemucintiphiionen 19 12 
a. PEE Te Et SEN ts ERG sae Ot ng a lheaaeianana 20 12 
a as ais coma eet ial 22 13 
SEE IRE a OR a hd.) oe 23 13 


Jupp & DrETWEILER, PRINTERS, WASHINGTON, SEPTEMBER 2, 1887. 


HENRY 0. JONES ET AL. VS. WALTER CRAIG. 1 


1 Pleas before the Hon. Elmer 8S. Dundy, judge of the district 
court of the United States for the district of Nebraska, 
within the eighth judicial circuit, sitting in the circuit court of 
the United States for said district, at the term of January, A. D. 
1885. 
Be it remembered that on the 29th day of December, 1883, a bill 
was filed in the office of the clerk of said circuit court, which said 
bill is in words and figures following, to wit: 


STATE OF NEBRASKA: 


In the Circuit Court of the United States for the District of Nebraska. 
In Chancery. 


Henry O. Jones and Joun Jort vs. WALTER CRAIG 


To the judges of the circuit court for district of Nebraska: 

The plaintiffs, Henry O. Jones and John Jort, complaining unto 
your honors, showeth: That they, the said plaintiffs, are residents 
and citizens of the state of Nebraska, and that the defendant, Walter 
Craig, is a citizen and resident of the State of Ohio; and, further 
compl: ining, show to your honors that on the 2nd day of June, 1857, 
one William Fi inuey was the owner in fee-simple of the following- 
described tract of land situate in the county of Douglas and State of 
Nebraska, to wit: The southwest quarter of section four (4), in town- 
ship fifteen (15) north, of range twelve (12) east, and that on said 
last-mentioned day, being desirous of effecting a loan of money upon 

said land, made an arrangement with the said Walter Craig and 
also John McCormick, George T. Hogg, & Wm. Hogg, all of whom were 

partners doing business under the firm name of John McCor- 
2 mick & Co.,in Omaha, whereby he obtained a loan for the sum 

of two hundred and eighty-two dollars, and executed and de- 
livered to said firm his promissory note for that amount, payable 
June 2d, 1858, one year after the date thereof, with interest at the 
rate of ten per cent. per annum, and in order to secure the payment 
of the said sum of money executed and delivered to the said Craig 
an absolute deed of the said premises, and upon the same day, June 
2, 1857, and as a part of the same transaction the said firm of John 
McCormick & Co., acting as the agents of said Craig (the said Craig 
being the person who advanced the said sum of money in said note 
mentioned, to the said Finney,and being the only person interested 
therein) executed and delivered to the said F inney a defeasance or 
bond as by the statute of the then Territory of Nebraska was pro- 
vided, in the words and figures, following, to et 

“ John McCormick & Co., of the county of Douglas and Territory 
of Nebraska, agree to have sold and conve yed by deed unto William 
Finney, of Douglas county, Nebraska Territory, the following-de- 
scribed tract of land, in the county of Douglas, Territory aforesaid : 
The southwest quarter of section four (4), in township fifteen (15) 
north, of range twelve (12) east, in the Omaha land district, on con- 
dition of said William Finney paying promptly, time being the 
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essence of the contract, a certain promissory note, given June 2d, 
1857, calling for two hundred and eighty-two dollars, due June 2d, 
1858, if said note is not paid when due, we are privileged to enter 
upon and occupy said land or to allow the said Wm. Finney to do 
so at our option. It is understood by the parties hereto that the 
said William Finney is to pay all taxes that may acrue on said land, 
and is not to cut the timber except for farming purposes ; 
5) then this bond to be carried into fully effect, provided no 
pre-emption right attach upon and vacate the present entry 
of said land. 
Omaha City, N. T., June 2d, 1857. 
(Signed) JOHN McCORMICK & CO.” 


The said deed to the said Finney to the defendant, Craig, was re- 
corded in the record of deeds of Douglas county on the day of its 
execution, to wit, June 2, 1857, but the said bond or defeasance was 
not so recorded until January 6th, 1864, nearly seven years after its 
execution ; that the transaction between the said parties was in- 
‘tended to be, and was so treated by them, and by the law of said 
place of its execution, as a mortgage, and nothing more. 

That the said firm of John McCormick & Co. had no interest in 
said transaction, but the sole and only parties interested therein were 
the said defendant and the said Finney. 

The said Finney remained in the possession and title to said 
premises (he having received the title by patent from the United 
States long prior to said transaction) until July 3d, 1857, when, for 
a valuable consideration, to wit, $500.00 to him in hand paid by 
Nathaniel Ervin, he, the said Finney, conveyed the said land by 
warranty deed to the said Ervin, without any notice on the part of 
said Ervin of the mortgage held upon the said land by the defend- 
ant, Craig, the said bond of defeasance not being recorded, so as to 
make the same effective. 

Afterwards, to wit, September 14th, 1859, the defendant, with 
others, the members of said firm of McCormick & Co, filed their bill 
of complaint in the district court of Douglas county against the said 
Finney and Ervin, alleging the facts of the said transaction, as here- 
inbefore set forth, of the execution of the said deed, defeasance, and 

note, and praying “that on the final hearing the said deed to 
4 the said Walter Craig and bond of defeasance thereof may be 

decreed a mortgage and a lien assuch upon said premises from 
the day of the date thereof and prior to the lien or claim of the said 
Ervin, and that an account may taken under the direction of this 
(said) court of what it (was) due,” and “that said mortgaged prem- 
ises may be sold under the decree of this (said) court and the pro- 
ceeds thereof applied to the payment of the said debt.” The said 
parties so as aforesaid made defendants were served with process, 
and -the answer of the said Ervin coming in and filed in said cause, 
it was therein disclosed that he, the said Ervin, had no knowledge 
of the lien or claim by way of mortgage upon said premises of the 
said Craig or other parties, and that he, the said Ervin, was a Lona 
fide purchaser of said premises for value, the said Craig and others 
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as aforesaid dismissed said cause out of said court, and have never 
sought to further prosecute their said cause of action, or in any 
manner to secure a lien upon said premises for the said alleged in- 
debtedness. Said cause of action was so dismissed out of said court 
on the 8th day of July, 1861. 

Said alleged indebtedness has never in any manner been renewed 
or extended by said parties and allclaim by reason thereof has long 
since been abandoned, and the said Craig, from the date of the dis- 
missal of said cause of action aforesaid until June, 1880, has never 
made any claim to said premises, when upon said last date afore- 
suid he commenced an action in this court, upon the law side 
thereof, in ejectment against the plaintiff Jones, claiming to be the 
owner of the fee in said premises by virtue of the said deed from the 
said Finney to him, the said Craig, which was executed and deliv- 
ered in the manner hereinbefore set forth and in no other manner 

and for no purpose except to secure the payment of the said 
o alleged indebtedness, which said suit is now pending in this 
court. 

The plaintiffs further represent to the court that the said Craig 
never had any interest in said premises, except by reason of said 
mortgage, which mortgage, as well as the alleged indebtedness sought 
to be secured thereby, has long since and is now barred by the statute 
of limitations of said State,and any and all claims by reason of said 
mortgage transaction upon said premises have become extinct by 
reason of the lapse of time aforesaid, and the said deed and bond of 
defeasance are a cloud upon title to said premises. 

The plaintiffs further show to the court that the said Ervin con- 
tinued to own and control the said premises from the time of his 
said purchase from Finney as aforesaid until December 11th, 1875, 
when the plaintiff, Henry O. Jones, for a good and valuable con- 
sideration, purchased the same and at once went into possession 
thereof and so continued until the lst day of May, 1882, — he soid 
the premises to the plaintiff Jort for a valuable consideration, with 
covenants of warranty, receiving from the said Jort part payment in 
cash and a mortgage upon said premises for the remainder of said 
purchase-money and now holds said mortgage. 

And the plaintiff, John Jort, is a bona fide owner of said premises 
and the acts, doings, and claims of the defendant are contrary to 
equity and good conscience and tend to the manifest wrong and in- 
jury of the plaintiffs in the premises. 

In consideration whereof, and as such as the plaintiffs can only 
have adequate relief in a court of equity, where such matters are 
properly cognizable and relievable. ‘To the end, therefore, that the 

— Walter Craig may hereunto answer (under oath being ex- 
6 pressly waived), and upon the final hearing it may be de- 

creed that the transaction between the said John McCormick 
& Co., Walter Craig,and William Finney was the simply borrowing 
of money, and the giving of a mortgage to secure ‘the payment 
thereof, and that said deed, note, and the bond of defeasance was a 
mortgage, and that all rights, claims, interest, and demand of the 
defendant by reason thereof was, at the time of the purchase by the 
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said Jones and ever since has been, barred by the statute of limita- 
tion, and that the defendant Craig took no title in or to said prem- 
ises by reason of said deed, and that plaintiffs and their grantors 
were bona fide purchasers for value of said premises, and that the 
plaintiff, John Jort, now holds the legal title unencumbered by any 
lien or claim of the said Craig by reason of his said mortgage, and 
for such other relief, with costs, as to the court shall seem meet. 

May it please the court to grant unto the plaintiffs the most gra- 
cious writ of subpcena, to be directed to the said Walter Craig, 
thereby commanding him ata certain day and under a certain pain 
therein, to be named personally, to be and appear before your honors 
in this court, and then and there full and perfect answer make to 
all and singular the premises, and further, to stand to perform and 
abide such further order, direction, and decree therein as to your 
honors shall seem meet 
And the plaintiffs will ever pray, &c. 

CHAS. H. BROWN, 
Att'y for PU ffs. 
W. AMBROSE, 
Of Counsel. 


UNITED STATES OF AMERICA, & 
District of Nebraska, ‘ha 


Henry ©. Jones, being duly sworn, says that he is one of the 
plaintiffs in the above cause, and that the matters and things 
7 stated in the foregoing bill of complaint are true to the per- 
sonal knowledge of affiant, except such matters as are stated 
upon information and belief, and as to those matters he believes 
them to be true. 
HENRY O. JONES. 


Sworn to before me and subscribed in my presence this 29th day 
of Dec., 1883. 
ELMER D. FRANK, Clerk. 


Upon the back of said bill appear endorsements in words and 
figures following, to wit: No. 193—H. Henry O. Jones et al. vs. 
Walter Craig. Filed Dec. 29, 1883. Elmer D. Frank,clerk. Chas. 
H. Brown & G. W. Ambrose, att’ys. 


Thereupon afterwards, to wit, on the 9th day of May, 1884, de- 
murrer to complaint of Henry ©. Jones et al. was filed in said case, 
which said demurrer is in words and figures following, to wit: 
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Demurrer to Complaint of Henry O. Jones et al. 
In U.S. Cireuit Court, District of Nebraska. 
Henry 0. JONEs ef al., Complainants, 

U8. 

WALTER CraAiG, Respondent. 


This respondent, by protestation not confessing or acknowledging 
all or any of the matters and things in the said bill of complaint to 
be true in such manner and form as the same are therein and 
thereby set forth and alleged, doth demur thereto, and for cause of 
demurrer showeth that the said complainants hath not by his said 
bill made such a case as entitles him in a court of equity to any re- 
lief from or against the respondent touching the matters contained 

in the said bill or any of such matters. 
8 Wherefore and for divers other good causes of demurrer 

appearing in said bill of complaint this respondent doth de- 
mur to said bill, and to all matters and things therein contained, 
and humbly prays the judgment of this honorable court whether he 
shall be compelled to make any further or other answer to said bill, 
and prays to be hence dismissed with his reasonable costs in this 
behalf sustained. | 

I certify that, in my opinion, the foregoing demurrer of Walter 
Craig, respondent, to the bill of complaint of Henry O. Jones et al., 
complainants, is well founded in law and proper to be filed in the 
above cause. 

W. J. CONNELL, 


(Counsel for Responde nt. 


UnitrepD STATES OF AMERICA. | 
District of Nebraska, } 


F 8 Ss . 


William J. Connell, being first duly sworn, deposes and says that 
he is attorney for said Walter Craig, respondent, who is now absent 
from this State; that he has read the foregoing demurrer to the bill 
of complaint in this suit, and that the same is not interposed for 
the purpose of delaying said suit or any proceedings therein. 


W. J. CONNELL. 


Subscribed in my presence and sworn to before me this 9th day 
of May, 1884. 
EK. S. DUNDY, Jr., 
Clerk U. S. District Court. 
Upon the back of said demurrer appear endorsements in words 
and figures following, to wit: No. 198—H. In United States cir- 
cuit court, district of Nebraska. Henry O. Jones et al. vs. Walter 
Craig, respondent. Demurrer to complaint of Henry O. Jones 
9 etal. Filed May 9,1884. Elmer D. Frank, clerk. Wm. J. 
Connell, att’y for respondent. 
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Thereupon, afterwards, to wit, on the 24th day of May, 1884, an 
order sustaining demurrer was filed in said case, which said order 
sustaining demurrer is in words and figures following, to wit: 


JONES vs. CRAIG. 


I hold that this defendant has a good cause of action in the other 
case of Craig vs. Jones, and that he would be entitled to a judgment 
for the premises in dispute if permitted to prosecute the suit last 
named. The deed on which Craig basis his right to recover was 
given to secure the payment of money, and.is, therefore, in effect a 
mortgage, which the plaintiff seeks to have declared as such, in 
order to defeat the operation of the deed or mortgage. The mort- 
gage has not been paid, but it is claimed that the statute of limita- 
tions bars the cause of action, and, therefore, the claim to the prop- 
erty is worthless. If Craig had brought suit to foreclose the mort- 
gage, then such a defense could have been successfully interposed ; 
but he does not seek to foreclose what is supposed to be a mortgage, 
but what is, in fact on its face, a deed absolute. He seeks to recover 
possession of the land to which he would be entitled, unless his 
deed shall be declared to be a mortgage. Before this plaintiff can 
deprive him of the right to proceed on the law side of the court to 
recover possession of the land he, plaintiff, must do or offer and be 
ready todo what equity requires in such and similar cases—that 
is, he must pay off the mortgage or bring the money into court for 

such purpose and pay the legal taxes, with interest, which 
10 the other party has paid. The bill ought to state readiness 

of comp. to do this. As it does not do so it is defective and 
the demurrer must be sustained. 

If the plaintiff will amend bill and bring into court proper 
amount of money to redeem and pay taxes, all of same to bear in- 
terest from time money was due, and int. on taxes from date of pay- 
ment at present rate of interest, then perpetual injunction can be 
allowed. Costs of both suits to abide further order. 


D. 


Upon the back of said order sustaining demurrer appear endorse- 
ments in words and figures following, to wit: No. 1983—H. Jones vs. 
Craig. Order sustaining demurrer. Filed May 24,1884. Elmer 
D. Frank, clerk. 


Thereupon, afterwards, at the May term of said court, on the 24th 
day of May, 1884, the following proceedings were had as appears 
of record, on folio 389, Journal “1,” of said court, to wit: 


Henry Jones ef al. 
v8. No. 193—H. 
WALTER CRAIG. 


The demurrer of the defendant in this cause having come on to 
be heard, and the court being fully advised in the premises, finds 
the said demurrer well taken, and, therefore, sustains the same, and, 
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on motion of the plaintiffs, leave is granted to said plaintiffs to 
amend said bill of complaint within thirty days. 


Thereupon, afterwards, to wit, on the 12th day of June, 1884, 
amended bill was filed in said case, which said amended bill is in 
words and figures following, to wit: 


11 In the Cireuit Court of the United States for the District of 
Nebraska. In Chancery. 


To the judges of the circuit court for the district of Nebraska: 


Complaining unto your honors your complainants, Henry O. 
Jones and John Jort, showeth that they, thesaid complainants, are resi- 
dents and citizens of the State of Nebraska, and that the defendant, 
Walter Craig, is a citizen and resident of the State of Ohio. 

Complainants further show to your honors that on the 2d dav of 
June, 1857, one William Finney was the owner in fee-simple of the 
following-described lands, situate in the county of Douglas and 
State of Nebraska, to wit: The southwest quarter of section four (4), 
in township fifteen (15) north, of range twelve (12) east, and that on 
said June 2d, 1857, being desirous of effecting a loan of money upon 
said land, made an arrangement with the said Walter Craig where- 
by he, the said Finney, obtained a loan from the said Craig for the 
sum of two hundred and eighty-two dollars, and upon said day exe- 
cuted and delivered to a firm doing business in Omaha by the name 
and style of John McCormick & Co., who were in that regard acting 
as the agents of said Walter Craig, his promissory note for that 
amount, payable June 2d, 1858, one year after the date thereof, and 
in order to secure the payment of the said sum of money executed 
and delivered to the said Craig an absolute deed of the said premises, 
and upon the same day, June 2d, 1857, and as a part of the same 
transaction, the said firm of John McCormick & Co., by their firm 
name acting as the agents of the said Craig (the said Craig being the 

person who advanced the said suin of money to the said 
12 Finney and being the only person interested therein), executed 

and delivered to the said Finney a defeasance or bond, as by 
the statue of the then Territory of Nebraska was provided, in the 
words and figures following, to wit: 

“John McCormick & Co., of the county of Douglas and Territory 
of Nebraska, agree to have sold and conveyed by deed unto William 
Finney, of Douglas county, Nebraska Territory, the following-de- 
scribed tract of land in the county of Douglas, Territory aforesaid: 
The southwest quarter of section four (4),1n township fifteen (15) 
north, of range twelve (12) east, in the Omaha land district, on con- 
dition of said William Finney paying promptly, time being the 
essence of the contract, a certain promissory note giving June 2d, 
1857, calling for two hundred and eighty-two dollars, due June 2d, 
1858. If said note is not paid when due we are privileged to enter 
upon and occupy said land, or to allow the said Wm. Finnev to do 
so at our option. It is understood by the parties hereto that the 
said William Finney is to pay all taxes that may accrue on said 
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land and is not to cut the timber, except for farming purpose, then 
this bond to be earried into full effect, provided no pre-emption right 
attach upon and vacate the present entry of said land. 
Omaha City, N. T., June 2d, 1857. 
(Signed) JOHN McCORMICK & CO.” 


The said deed from the said Finney to the defendant, Craig, was 
recorded in the records of deeds of Douglas county aforesaid on the 
day of its execution, to wit, June 2, 1857, but the said bond or de- 
feasance was not so recorded until January 6th, 1864, nearly seven 
years after its execution. 

Complainants further show that the transaction, as aforesaid, 

13 between the said parties was intended to be the loaning of 

money and taking security for the payment thereof, and it 

was so treated by said parties from the time of the said transaction 

until June, 1880, as hereinafter set forth, end was by the law of the 

place of its execution a mortgage and nothing more. The said firm 

of John McCormick & Co., had no interest other than agents of said 

Craig in said transaction, and the sole and only parties having any 

pecuniary interest therein were the said defendant and the said Wil- 
liam Finney. 

Further complaining, your orators show that the said Finney 
having received the patent to said land prior to said transaction was 
in possession thereof, and remained in such possession until July 
3d, 1857, when for a valuable consideration, viz., $500.00 to him in 
hand paid by Nathaniel Ervin, he, the said Finney, conveyed the 
said land by deed to the said Ervin, without any notice on the part 
of the said Ervin of the mortgage held upon said land by the de- 
fendant Craig. ‘he said defendant, or other persons for him, were 
never in possession of the said land or any part thereof. 

Afterwards, viz., September 14th, 1859, the defendant Craig, with 
others, the members of the firm of John McCormick & Co., filed their 
bill of complaint in the district court of Douglas county, Territory 
of Nebraska, against the said Finney and Ervin, alleging the facts 
of said transaction between the said parties as hereinbefore set forth 
of the execution of the said deed, defeasance, and note and by their 
bill of complaint therein prayed the court for relief as follows: 
“That on the final hearing the said deed to the said Walter Craig 
and bond of defeasance thereof may be declared a mortgage and 
a lien, as such, upon the said premises from the day of the date thereof 

and prior to the lien or claim of the said Ervin, and that an 
14 account may be taken under the direction of this (said) court 

of what is (was) due, and ‘ that said mortgaged premises may 
be sold under the decree of this (said) court and the proceeds thereof 
applied to the payment of the said debt.’” 

The said parties so as aforesaid made defendants in said cause 
were served with process, and the answer of the defendant, Ervin 
coming in, under the rules and direction of said court, has therein 
disclosed that the said Ervin had no knowledge of the lien or claim 
by way of mortgage upon said premises of the said Craig or other 
parties, and that he, the said Ervin, was a bona fide purchaser of 
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said premises for value, and thereupon the said Craig dismissed his 
said bill of complaint out of said court at his, said Craig’s, costs and 
charges, upon the 8th day of July, 1861, and has never since sought 
to further prosecute his said cause of action upon said mortgage. 

Further complaining unto your honors, your orators show that 
now, notwithstanding the facts as hereinbefore set forth, the said 
Craig claims to hold the legal title to said property by reason of the 
said deed from the said F inney to the said Craig, executed and de- 
livered solely for the purpose of securing the payment of the said 
sum of money aforesaid and for no other purpose, and in June, 1880, 
commenced an action in ejectment in this court upon the law side 
thereof to recover the legal title to said premises, which action is 
based upon the said deed and nothing else, which action is now 
pending and undetermined. Said action in ejectment was com- 
menced against your orator, Henry O. Jones, he having become pos- 
sessed of the legal title and possession as hereinafter set forth. Said 

Craig never had any other or greater interest in said premises 
15 than by way of mortgage as aforesaid. Said premises are of 
the full value of $6,000.00, 

Your orators further show that the said Nathaniel Ervin contin- 
ued to own and control the said premises from the time of his said 
purchase from Finney, in July, 1857, aforesaid, until December 11th, 
1875, when the complainant, Henry O. Jones, for a good and valu- 
able consideration, purchased the same from the said Ervin and at 
once went into possession thereot and so continued until May Ist, 
1852, he sold the said premises to the complainant, Jort, for a valu- 
able consideration, with covenants of warranty, receiving from the 

said Jort part payment in cash and a mortgage upon said premises 
from the said Jort for the remainder of the said purchase price, and 
now holds the said mortgage. 

Your orator, Johu Jort, is a bona fide owner of said premises, and 
acts and doings of the said defendant are contrary to equity and 
good conscience and tend to the manifest wrong and injury of the 
complainants in the premises aforesaid. In consideration whereof 
and as much as your orators can only have adequate relief in a court 
of equity where such matters are properly cognizable and reliev- 
able : 

To the end, therefore, that the said Walter Craig may answer 
hereunto (answer under oath being hereby expressly waived), and 
upon the final hearing it may be decreed that the transaction be- 
tween the said Finney, Craig, and John McCormick & Co. was the 
simple borrowing of money and the giving of a mortgage to secure 
the payment thereof, and that said deed, bond of defeasance, and 
note was a mortgage, and that your honors will grant unto your ora- 
tors during the pendency of this suit an order restraining the said 

Walter Craig, his agents and attorneys, from further prose- 
16 cuting their said cause in ejectment against your orator, 

Jones, and upon the final hearing that they may be perpetu- 
ally so restrained and enjoined, and that your orators may have 
such other and further relief as to the court shall seem meet. 

May it please the court to grant unto your orators the most gra- 

2—239 
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cious writ of subpeena, to be directed to the said Walter Craig, thereby 
commanding him, at a certain day and under a certain pain therein 
to be named, personally to be and appear before your honors in this 
court and then and there full and perfect answer make to all and 
singular the premises; and further, to stand, to perform, and abide 
such further order, direction, and decree therein as to your honors 
shall seem meet. 
And your orators will ever pray, «c. 
CHAS. H. BROWN, 
Att'y for Complainant. 


G. W. AMBROSE, 
Of Counsel. 


Unitep States or AMERICA, | ..... 
District of Nebraska, Huse 


Henry O. Jones, being duly sworn, says that he is one of the com- 
plainants in the foregoing bill of complaint and that the matters 
and things stated therein are true to the personal knowledge of 


affiant. 
HENRY O. JONES. 


Sworn to before me this 12th day of June, 1884, and subscribed 


in my presence. 
ELMER D. FRANK, Clerk. 


Upon the back of said amended bill apear endorsements in words 
and figures following, towit: No.1983—H. Henry O. Jones et al. vs. 
Walter Craig. Amended bill of compl’t. Chas. H. Brown and G. 
W. Ambrose, att’ys. Filed Jun. 12,1884. Elmer D. Frank, clerk. 


17 Thereupon, afterwards, to wit, on the 28th day of August, 

1884, demurrer to amended bill of complaint was filed in 
said case, Which said demurrer is in words and figures following, 
to wit: 


Demurrer to Amended Complaint. 
In United States Circuit Court, District of Nebraska. 


Henry O. Jones et al., Complainants, 
v8. 
WALTER CraiG, Respondent. 


This respondent, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said amended bill of 
complaint to be true in such manner and form as the same are 
therein and thereby set forth and alleged, doth demur thereto, and 
for cause of demurrer showeth that the said complainants have not 
by their said bill made such a case as entitles them in a court. of 
equity to any relief from or against this respondent touching the 
matters contained in the said bill or any of such matters. 
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Wherefore, and for divers other good causes of demurrer appear- 
ing in said bill of complaint, this respondent doth demur to said 
amended bill, and to all matters and things therein contained, and 
humbly prays the judgment of this honorable court whether he shall 
be compelled to make any further or other answer to said bill, and 
prays to be hence dismissed with his reasonable costs in this behalf 
sustained. 

I certify that it is my opinion the foregoing demurrer of Walter 
Craig, respondent, to the bill of complaint of Henry O. Jones et al., 
complainants, is well founded in law and proper to be filed in the 
above cause. 


W. J. CONNELL, 
Counsel for Respondent. 


1S UNITED STATES OF AMERICA, |. 
‘ . , * SO 
District of Nebraska, j 


William J. Connell, being first duly sworn, deposes and says 
that he is attorney for said Walter Craig, respondent, who is now 
absent from this State; that he has read the foregoing demurrer to 
the bill of complaint in this suit, and that the same is not interposed 
for the purpose of delaying said suit or any other proceedings 


therein. 
W. J. CONNELL. 


Subscribed in my presence and sworn to before me this 26th day 
of August, 1854. 
ELMER 8S. DUNDY, Judge. 


Upon the back of said demurrer appear endorsements in words 
and figures following, to wit: No. 198—H. In United States circuit 
court, district of Nebraska. Heury O. Jones et al., complainants, vs. 
Walter Craig, respondent. Demurrer toamended complaint. Filed 
Aug. 28, 1884. Elmer D. Frank, clerk. William J. Connell, attor- 
ney for respondent. 


Thereupon, afterwards, at the November term of said court, on 
the 2nd day of January, 1885, the following proceedings were had, 
as appears of record, on folio 697, journal “I,” of said court, to wit: 


Henry O. Jones ef al. ) 
vs. + 193—H. 
WALTER CRAIG. 


This cause coming on to be heard upon the demurrer of the de- 
fendant to the amended bill of complaint filed herein and the court, 
being fully advised in the premises, it is ordered that if within fifteeen 
days the plaintiff bring into court the amount of the note and mort- 

gage set forth in the bill of complaint, witn interest thereon 
19 from the time the note became due, with interest thereon at 
ten per cent. per annum until Nov. 1, 1879, and from Nov. 1, 
1879, to date of this order, at seven per cent. per annum, together 
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with all taxes paid by defendant upon the land described in said 
bill, with interest thereon at ten per cent. per annum, then the de- 
fendant be restrained from the further prosecution of the cause.in 
ejectment set forth in said bill of complaint and entitled Walter 
Craig vs. Henry O. Jones; but if the plaintiff shall fail so to do 
within the time mentioned the said demurrer to said bill be sus- 
tained and the said bill of complaint be dismissed, end the defend- 
ant herein be allowed to proceed with the prosecution of his said 
action at law. ‘To the ruling and decision of the court the plaintiffs 


except. 

Thereupon, afterwards, at the January term of said court, on the 
7th day of January, 1885, the following proceedings were had and 
done, as appears of record, on folio , journal “I,” of said court, 
to wit: 


Appeal ‘Prayed and Allowed. 


Henry O. Jones ef al. ) 
v8. . No. 1938—H. 
WALTER CRAIG. 


Now, on this day, come the complainants, by Ambrose & Brown, 
their solicitors, and in open court pray an appeal herein, which is 
allowed by the court; and it is thereupon ordered that a supersedeas 
bond be given in the sum of fifteen hundred ($1,500.00) dollars. 


20 Thereupon, afterwards, to wit, on the 9th day of March, 
1885, a bond was filed in said case, which said bond is in 
words and figures following, to wit: 


Know all men by these presents that we, J. J. Brown and L. J. 
Kennard, each of the city of Omaha, are held and firmly bound 
unto Walter Craig in the full and just sum of fifteen hundred dol- 
lars to be paid to the said Walter Craig his certain attorney, execu- 
tors, administrators, or assigns, to which payment, well and truly 
to be made, we bind ourselves, our heirs, executors, and administra- 
tors, jointly and severally by these presents. 

Sealed with our seals and dated this 9th day of March, in the year 
of our Lord one thousand eight hundred and eighty-five. 

Whereas, lately at a circuit court of the United States for the dis- 
trict of Nebraska, in a suit depending in said court between Henry 
QO. Jones and John Jort, complainants,and Walter Craig, defendant, 
judgment was rendered against the said Henry O. Jones and John 
Jort of dismissal and the said Henry O. Jones and John Jort hav- 
ing obtained an appeal & transcript and filed a copy thereof in the 
clerk’s office of the said court to reverse the judgment in the afore- 
said suit, and a citation directed to the said Walter Craig citing and 
admonishing to be and appear at a Supreme Court of the United 
States to be holden at Washington, on the second Monday of Octo- 


ber next. 
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Now, the conditions of the above obligation is such that if the 
said Henry O. Jones & John Jort shall prosecute their appeal to 
effect and answer all damages and costs, if they fail to make their 
plea good, then the above obligation to be void, else to remain in 
full foree and virtue. 

J.J. BROWN & L. J. KENNARD. 

Approved by— 

ELMER 8S. DUNDY, Judge. 


{Endorsed :] No. 1983—H. United States circuit court, district of 
Nebraska. Henry O. Jones et al. vs. Walter Craig. Bond. Filed 
March 9, 1885. Elmer D. Frank, clerk. 


21 Thereupon, afterwards, to wit, on the said 9th day of March, 
1885, a citation was issued in said case, of which the follow- 
ing is the original copy: 


22 THE UNITED STATES OF AMERICA, | 
District of Nebraska, 


o> * 
* . 


To Walter Craig, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal obtained 
from the said circuit court of the United States for the district of 
Nebraska in the case wherein Henry O. Jones & John Jort are ap- 
pellants and you are appellee, to show cause, if any there be, why 
the judgment rendered against the said appellants as in the said 
uppeal mentioned should not be corrected, and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable Salmon P. Chase, | Morrison R. Waite] 
Chief Justice of the Supreme Court of the United States, at Omaha, 
this 9th day of March, 1885. 

[Seal United States Circuit Court, District of Nebraska. ] 


ELMER L. DUNDY, Judge. 


Marcn 10rn, 1885. 

Service accepted. 
| W. J. CONNELL, 

Att’y for Craig. 


| Endorsed :]| No. 193—H. United States circuit court, district of 
Nebraska. Henry O. Jones et al., appellants, vs. Walter Craig, ap- 
pellee. Citation. Filed March 9, 1885. [Elmer D. Frank, clerk. 


23 Unite States OF AMERICA, | . 
° . + SS 
District of Nebraska, j 
I, Elmer D. Frank, clerk of the circuit court of the United States 
for the eighth circuit and district of Nebraska, do hereby certify that 
the foregoing folios from one to 22 contain true and faithful tran- 
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scripts of all pleadings and proceedings of record and on file in my 
office as said clerk and the whole thereof and the endorsements 
thereon in the case of Henry O. Jones e al. vs. Walter Craig, and 
that a copy of the citation has been lodged and remains in my office. 


Witness my hand and the seal of said circuit court, at Omaha, this 
10th day of March, A. D. 1885. 


[Seal United States Circuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 


Endorsed on cover: Nebraska C. C. U. 8S. No. 235. Henry O. 
Jones and Johu Jort, appellants, vs. Walter Craig. Filed June 11, 
1885. 
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Jones and John Jort, appellants, vs. Walter Craig. 
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scripts of all pleadings and proceedings of record and on file in my 
ofthee as sald clerk and the whole thereof and the endorsements 
thereon in the case of Henry O. Jones e al. vs. Walter Craig, and 
that a COPY of the citation has been lodged and remains in ny ofhice. 

Witness my hand and the seal of said circuit court, at Omaha, this 
10th dav of Mareh, A. D. 1885. 


he al | nited States > 
. 


ireuit Court. District of Ni braska. ] 
ELMER D. FRANK, Clerk. 
endorsed on cover: Nebraska U. U. i. S. No. 230). Henry (), 
Iiled June 4a 
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IN TH 


SUPREME COGsms 


OF THE UNITED STATES. 


» 


GEORGE BARKER, ADMINISTRATOR 
OF HENRY O. JONES, DECEASED, AND 
JOHN JORT, Plaintiffs. 


Vs. 


WABPER CRAIG, Defendant. 


BRIEF OF PLAINTIFFS. 


G. E. PRITCHETT, Attorney for Plaintiff. 
AMBROSE & MUNN, of Counsel. 


IN THHH 


SUPREME COURT 


OF THE UNITED STATES. 


* 


GEORGE BARKER, ADMINISTRATOR \ 
OF HENRY O. JONES, DECEASED, AND 
JOUN JORT, Plaintiffs. 


Vs. 


WALTER CRAIG, Defendant. 


BRIEF OF PLAINTIFFS. 


This was a bill filed in the Cireuit Court for the District 
of Nebraska, by Henry O. Jones and John Jort against the 


. defendant. 


Henry O. Jones has since departed this life and the case 
now, by the stipulation of the attorneys, stands revived in 


the name of his administrator. 


The object of said biil was to remove a cloud upon the 


title of certain lands set forth therein. 
The following are the main facts upon which the plaintiff 


relied : That, on the second day of June, 1857, one William 


Finney was the owner in fee simple of the lands set forth 


in said bill, and that on said day being desirous of effecting 
a loan of money upon said land, made an arrangement with 
the defendant and John McCormick, George T. Hogg and 
William Hogg, all of whom were partners, and doing busi- 
ness in Omaha, Nebraska, under the firm name of Jolmn 
MeCormick & Company, whereby he obtained a loan of 
the sum of $282, and executed and delivered to the said firm 
of John MeCormick & Company his promissory note for 
that amount, payable one year after date thereof with 
interest at the rate af 10 per cent. per annum, and in order 
to secure the repayment thereof of said sum of money, exe- 
cuted and delivered to the defendant an absolute deed of the 
premises described in said bill. And upon the sme day, June 
2d, 1857, and as a part of the same transaction, the said 
firm of John MeCormick & Company, acting as the agents 
of the said defendant (the said defendant being the person 
who advanced the money in said note mentioned, and being 
the only person interested therein) executed and delivered 
to the said Finney a defeasance or bond as by the statute of 
the then territory of Nebraska was provided. Which defea- 
sance was as follows: “ Jolin McCormick & Company of 
the county of Douglas and Territory of Nebraska agree and 
have sold and conveyed by deed unto William Finney of 
Douglas County, Nebraska Territory, the following described 
tract of land in the county of Douglas, territory aforesaid, 
the south-west 4 of Section 4 in Township 15 north of 
range 12 East in the Omaha Land District, on condition of 
said William Finney paying promptly, time being the essence 
of the contract, a certain promissory note given June 2nd, 
1857, calling for $282 due June 2nd, 1858. If said note is 
not paid when due we are privileged to enter upon and 
occupy said land or to allow the said Willian Finney to do 
Se ee eee 


The deed by the said Finney to the defendant Craig was 
duly recorded on the date of its execution, but the said bond 
or defeasance was not so recorded until January 6th, 1864, 


nearly seven years after its execution. 


The transaction between the said parties was entitled to 
be and was so treated by them, and was by the law of the 
place of its execution, a mortgage and nothing more. The 
firm of John MeCormick & Co. had no interest in said 
transaction, and the only parties interested therein were the 
said Finney and the defendant. The said Finney remained 
in the possession and title to said premises, he having re- 
ceived the patent therefor, until June 3d, 1857, when for 
a valuable consideration paid by one Nathaniel Ervin, he, 
the said Finney, conveyed the said land by warranty deed to 
the said Ervin without any notice on the part of the said 
Ervin, of the mortgage held upon the said land by the de- 
fendant Craig. The said bond or defeasance not being re- 


corded so as to make the same effective. 


On September 14th, 1859, the said defendant with others, 
the member of the said frm of John MeCormick & Co., 
filed their bill of complaint in the District Court of Douglas 
County, Nebraska, against said Finney and Ervin, alleging 
the said facts and said transactions, as hereinbefore set forth, 
of the execution of said deed, defeasance and note, and 
praying, ‘““That on the final hearing the said deed to the said 
Walter Craig and bond of defeasance may be decreed a 
mortgage and lien as such upon the said premises from the 
day of the date thereof, and that an account may be taken 
uuder the direction of said Court of what was due, and that 
said mortgaged premises may be sold under the decree of 
this Court, and the proceeds thereof applied to the payment 


of said debt.” The said parties having been served with 
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process, and the answer of said Ervin coming in, it was 
therein disclosed that he, the said Ervin, had no knowledge 
of the lien or claim by way of mortgage upon the said 
premises of the said Craig or other parties, and that he, the 
said Ervin, was the bona fide purchaser of said premises. 
The said Craig and others, as aforesaid, dismissed said cause 
out of said Court, and have never sought to further prose- 
cute their said cause of action, or do anything to secure a 
lien upon said premises for said alleged indebtedness. Said 
‘ause of action was so dismissed out of said Court on the Sth 
day of July, 1861. 

It further appears from said bill that said alleged indebt- 
edness has never in any manner been renewed or extended 


by said parties, and all claim by reason thereof has long 


since been abandoned, and the said Craig, from the date of 


the dismissal of said cause of action aforesaid, until June, 
1880, has never made any claim to said premises, but upon 
said last date aforesaid he commenced an action in the 
Circuit Court of the United States for the Distriet of Ne- 
braska, upon the law side thereof in ejectment against said 
Jones, claiming to be the owner of the fee in said premises 
by virtue.of the said deed from the said Finney to him, the 
said Craig, which was executed and delivered in the manner 
hereinbefore set forth, and for no other purpose than to 
secure the payment of the said sum of money. At the time 
of the filing of this bill said suit was then pending. 


It is further alleged in said bill of complaint, that the 
said defendant herein never had interest in said premises 
except by way of said deed and bond of defeasance, and that 
the alleged indebtedness sought to be secured thereby was 
long since and was at the time of filing said bill barred by 
the statutes of limitation of said state, and that all claim by 


of as 


reason of said mortgage transaction have become extinct by 
reason of lapse of time aforesaid, and that said deed and bond 


of defeasance are a cloud upoD the title of said premises. 


It is further alleged in said bill that the said Ervin contin- 
ued to own and control said premises from the time of his 
said purchase from Finney until December 11th, 1875, when 
the said Henry O. Jones for a valuable consideration, pur- 
chased the same and went into possession thereof and so 
continued until the first day of May 1882, When upon 
said last date he sold the premises to his co-plaintiff Jort for 
a valuable consideration. That the said Jort was the bona- 
Jide owner of said premises, and that at the date of said sale 
to said Jort the statutes of limitations had completely run 
against said mortgage and the same was wholly barred by 


the statute of limitation. 


To this bill a general demurrer was filed by the defendant 
upon the hearing of which the circuit court of Nebraska 
made a decree holding that the same was a mortgage, and 
requiring the plaintiff to pay into court the amount of said 
mortgage and interest, and that thereupon the prosecution 
of said suit in ejectment would be restrained and enjoined, 
From which decree the plaintiffs prosecute this appeal. 

The instruments by section 25, page 478 of the Compiled 
Statutes of Nebraska for the year 1885 was a mortgage. 
And the whole tenor of authorities of this country is that 
such a transaction is a mortgage. 

M’Gaw vs. Marshall, 7 Humphreys, 721. 


Baldwin against Jenkins, 1 Cushman, 206. 


The courts universally hold that in an ordinary form of a 
mortgage this appears upon the face of the deed and by the 
bo:.d to which it refers. But the effect will be the same 
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where the true object of the conveyance is shown by any 
other instrument although not referred to in the deed itself. 


Dey vs. Dunham, 2nd Johnson Ch. 182. 

15th John, 355, Jackson vs, Green, 4 Johns 186. 

Cooper vs. Whitney, 3 Hill, 95 and other authorities 
cited in 3d Leading Cases in Equity, Hare and Wallace’s 
notes. page 6.25. 

Montgomery vs. Chadwick, 7th Iowa, 114. 

Hallesey vs. Jackson, 66th Ill., 139. 

Shillaber vs. Robinson, 97th U. 8. Reports, 68. 

Arrington vs. Liscom, 34 Cal., 365. 


I need not say to this court that in the prosecution of the 
action at law commenced by Craig and which was sought 
to be enjoined by this bill, that the courts at law would only 
take cognizance of legal title, and the rights which the 
statutes of limitations give them of ten years under the 
statutes of Nebraska could not be shown by them in the 


defense. of the said law action, and that the only remedy of 


the plaintiff was to disclose the fact as by this record shown, 
that this deed was a mortgage and that it never had been 
renewed and was barred by the statute of said state. As 
was said by this court in Hughes vs. Edwards, 9th Wheaton 
489, “* A court of equity looks to the substantial object of the 
conveyance and will consider an absolute deed as a mortgage 
when it is shown to have been intended mere! y as a security 


for the payment of the debt.” 


And the court says further in its opinion that “‘ where the 
mortgagor” as in this case “has been permitted to retain 
possession, the mortgage will after a length of time be pre- 
sumed to have been discharged by payment of the money. or 
a release, unless circumstances can be shown sufficiently 


- 


strong to repel the presumption, as payment of interest, a 
promise to pay, an acknowledgement by the mortgagor that 


the mortgage is still existing and the like.” 


All these requisites are refuted in the allegations of the 


bill and admitted to be true by the demurrer. 


This court in 16 Howard, 571, in speaking of this class of 
cases used this language, * Twenty years undisturded pos- 
session without any admission of holding under a mortgage 
or treating it as a mortgage during that period is a bar to a 
bill to redeem, but if within that period there be any account 
or solemn acknowledgment of the mortgage as subsisting, it 
is otherwise,” 

Dexter vs. Arnold, 1 Sumn. C. C. 109. 

It is universally held, that the statute of limitations is 

taken as a guide, and the time prescribed as the period be- 


yond which an entry can not be made, mortgagor who does 


not come forward within that time will be barred. 
Skinner vs. Smith, 1 Day, 124. 
Jarvis vs. Woodruff, 22 Conn. 548, 
I think under the law this case should be reversed. 


AMBROSE & MUNN. G. E. PRITCHETT, 


of Counsel. Attorney for Plaintiffs. 
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IN THE SUPREME COURT 


OF THE 


UNITED STATES. 


GEORGE BARKER, Apmry- 
ISTRATOR, et al., 
Plaintiffs, 
v8. 
WALTER CRAIG, 
Defendant. 


W. J. CONNELL, 
Attorney for Defendant. 
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IN THE SUPREME COURT 


UNITED STATES. 


GEORGE BARKER, ApMInN- 
ISTRATOR, et al., 
Plaintiffs, 
Us. 
WALTER CRAIG, 


Defendant. 


BRIEF OF DEFENDANT. 


The defendant in this action has a perfect title of record 
to the land in controversy. An action of ejectment Was 
commenced by him and is now pending to secure possession 
of said land. Hlis claim of title being complete, it was 
manifest that he would secure possession of the lard. 

To prevent him from so doing, this action was com- 
menced and a temporary injunction was allowed restrain- 
ing him from prosecuting bis said action of ejectment. The 
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claim of plaintiffs is that the deed made to defendant, al- 
though absolute upon its face, was in fact a mortgage. The 
position of defendant is that, even if this be so, the plain- 
tiffs, who ask the interposition of a court of equity, must 
offer to do equity. This they refuse to do. 

They demand that the deed executed to defendant be 
declared a mortgage, without offering to pay him the 
money which they admit he advanced. ‘To grant the relief 
asked, without first requiring the repayment of the taxes 
and money loaned, with legal interest thereon, would bea 
gross injustice, for by reason of the debt being barred by 
the statute of limitations, the plaintiffs would wholly 
escape liability. 

The opinion rendered by the Circuit Judge who heard 
and decided the demurrer was as follows: 


Jones et al. vs. Craig. 

I hold that this defendant has a good cause of action 
in the other case of Craig vs. Jones, and that he would be 
entitled to a judgment for the premises in dispute, if per- 
mitted to prosecute the suit last named. The deed on 
which Craig bases his right to recovery, was given to secure 
the payment of money, and is, therefore, in effect, a mort- 
gage, which the plaintiff seeks to have declared as such, in 
order to defeat the operation of the deed or mortgage. 

The mortgage has not been paid, but it is claimed that 
the statute of limitations bars the cause of action and 
therefore the claim to the property is worthless. 

If Craig had brought suit to foreclose the mortgage, then 
such a defense could have been successfully interposed. 
But he did not seek to foreclose what is supposed to be « 
mortgage, but what is, in fuct, on its face, a deed absolute. 
He seeks to recover possession of the land, to which he 
would be entitled unless his deed shall be declared to be a 
mortgage. 

Before this plaintiff can deprive him of the right to 
proceed on the law side of the court to recover possessioa 
of the land, he, plaintiff, must Go, or offer and be ready to 
do, what equity requires in such and similar cases. 

That is, he must pay off the mortgage, or bring the 


money into court for such purpose, and pay the legal 
taxes with interest, which the other party has paid. 

The bill ought to state readiness of compliance to do 
this. As it does not do so, it is defective and the demurrer 
must be sustained. 

If the plaintiff will amend bill and bring into court 
proper amount of money to redeem, and pay taxesfall of 
same to bear interest from time,money was due and in- 
terest on taxes from date of payment, at present rate of in- 
terest, then perpetual injunction can be allowed. 

Cost of both suits to abide further order. 


We submit that the foregoing opinion is sound and cor- 


rs 


rect and in accord with the decisions of this court. 


W. J. CONNELL, 
Attorney for Defendant. 
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LOUIS D. DE SAUSSURE VS. PETER C. GAILLARD, TREASURER, &c. 1 


l Tue Unirep States or AMERICA: 


Louis D. De Saussurk 
vs. 
PrTER C. GAILLARD, Treasurer of Charleston County. 


The President of the United States to the Hon’l W. D. Simpson, 
chief justice, and the associate justices of the supreme court of the 
State of South Carolina, Greeting : 

Because in the records & proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court of the 
State of South Carolina before you, or some of you, being the high- 
est court of law or equity of the said State in which a decision could 
be had in the said suit between Louis D. De Saussure and Peter C. 
Gaillard, treasurer of Charleston county, wherein was drawn in 
question the validity of a statute of the State of South Carolina, or 
an authority exercised under it, on the ground of said statute being 
repugnant to the Constitution of the United States, and the decision 
was in favor of such its validity, a manifest error hath happened, to 
the great damage of the said Louis D. De Saussure, as by his com- 
plaint appears, we, being willing that the error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 

therein given, that then, under your seal, distinctly and 

2 openly, you send the record & proceedings aforesaid, with all 

things concerning the same, to the Supreme Court of the 

United States, together with this writ, so that you may have the same 

at Washington on the second Monday of October next, in the said 

Supreme Court to be then and there held, that, the record of pro- 

ceedings aforesaid being inspected, the said Supreme Court may 

cause further to be done therein to correct that error what of right 
and according to law and custom of the United States should be done. 

Witness the Honorable M. R. Waite, Chief Justice of the said 
Supreme Court, the 10th day of Jan’y, in the year of our Lord one 
thousand eight hundred and eighty-five, and J. E. Hagood, clerk of 
the circuit court of the United States for the district of South 
Carolina. 

[Seal U. 8. Cireuit Court, District of So. Carolina. } 
J. E. HAGOOD, 
C.C. C. U.8., Dist. of S. C. 
Allowed by— 
W. D. SIMPSON, 
Chief Justice South Carolina. 


[Stamped:] Supreme court of South Carolina. Clerk’s office, Co- 
lumbia, 8. C. Filed Jan’y 12, 1885. Albert M. Boozee, clerk. 

[Endorsed :] Louis D. De Saussure, plaintiff in error, vs. Peter C. 
Gaillard, treasurer of Charleston county, defendant in error. Writ 
of error from the Supreme Court of the United States to the supreme 
court of South Carolina. , 

[Stamped:] Supreme court of South Carolina. Clerk’s office, Co- 
lumbia, 8. C. Filed Jan’y 12, 1885. Albert M. Boozee, clerk. 
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DE SAUSSURE VS. 


LOUIS D. 


STATE OF SoutTH CAROLINA: 
In the Supreme Court. 
L. D. Dr SAusSSURE 


vs. . 
P. C. Gartnarp, County Treasurer Charleston County. 
To the Honerable W. D. Simpson, chief justice of the supreme court 
of South Carolina: 

The petition of Louis D. De Saussure shows that in a cause en- 
titled as above, in which your petitioner was the plaintiff and P. 
C. Gaillard, county treasurer for Charleston county, was defendant, 
the plaintiff alleged that he was the owner and holder of certain 
bonds issued by the State of South Carolina and of all the coupons 
thereto annexed, including the coupon which matured on each, 
respectively, on the first day of January, 1882; that the said act 
under which said bonds were issued provided that said coupons 
should be received in payment of all taxes due the State during the 
year in which they matured ; that the State of South Carolina, by 
an act entitled “An act to raise supplies and make appropriations 
for the fiscal year commencing November Ist, 1881,” had prohibited 

the county treasurers of said State from receiving the coupons 
4 of said bonds in payment of the taxes levied by the said act; 
that your petitioners claimed that the pledge that the cou- 
pons of the bonds held by your petitioner should be received in 
payment of all taxes due the State during the year in which they 
matured formed a part of the contract between the holders of the 
said bondsand the State, and that the act of the Legislature of South 
‘arolina entitled An act to raise supplies and make appropriations 
for the fiscal year commencing November Ist, 1881, in so far as it 
prohibited the county treasurer- from receiving the coupons of said 
bonds in payment of taxes levied by said act, was repugnant to 
article 1, sec. 10, of the Constitution of the United States. 
Your petitioner shows that on the — day of November, 1884, the 
supreme court of the said State, being the highest court of law and 
equity in said State in which a decision could be had in said suit, 
made a final decision in the cause; and your petitioner shows further 
that in the decision of the supreme court aforesaid, which is now of 
record, it appears that a decision in favor of the validity of the act, 
whieh prohibited the county treasurers from receiving the 
5 coupons of the bonds held by your petitioner in payment of 
the tax as levied by said act was rendered against your peti- 
tioner. 
Wherefore he prays for the allowance of a writ of error & such 
other process as may cause the same to be corrected by the Supreme 
Court of the United States. 
BUIST & BUIST, 
SIMONTON & BARKER, 
SIMONS & SEIGLING, 
LORD & INGLESBY, 
T. M. MORDECAT, 

Alt’ys for Petitioners. 


ee 


- PETER C. GAILLARD, TREASURER, &C. 3 


Allowed. 
W. D. SIMPSON, 
Chief Justice South Carolina. 


Filed January 12th, 1885. 
ALBERT M. BOOZEE, 
Clerk of Supreme Court of South Carolina. 


6 United States of America to Peter C. Gaillard, treasurer of 
Charleston county, defendant in wee Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be hok = in Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the State of South Caro- 
lina, wherein Louis D. De Saussure is plaintiff iu error and you are 
defendant in error, to show cause, if any you have, why the judg- 
ment or decree rendered against the said plaintiff in error, as within 
suid writ of error mentioned, should not be corrected and why 
speedy justice should not be done to the parties in that behalf. 

Witness the Honerable W. D. Simpson, chief justice of the supreme 
court of South Carolina, this — day of January, 1885. 

W. D. SIMPSON, 
Chief Justice of the Supreme Court of South Carolina. 


(Endorsed :) I aecept service. Ch. Richardson Miles, att’y gen’! of 
S.C. Filed January 12th, 1885. Albert M. Boozee, clerk of supreme 
court of 8. C. 


7 STATE oF SoutH CAROLINA: 


Know all men by these presents that I, Louis D. De Saussure, am 
held and firmly bound unto P. C. Gaillard, county treasurer of 
Charleston county, in the full and just sum of two hundred and fifty 
dollars, to be paid to the said party, his certain attorteys, executors, 
administrators, or assigns ; to which payment, well and truly to be 
made, I bind myself, my heirs, executors, and administrators, jointly 
and severally by these presents. 

Sealed with my seal and dated this — day of ——, in the year of 
our Lord one thousand eight hundred and eighty — 

Whereas lately at a supreme court of the State of South Caro- 
lina, in a suit depending in said court between Louis D. De Saussure, 
plaintiff, and P. C. Gaillard, county treasurer Charleston county, 
defendant, a decision was tendered against Louis D. De Saussure, 
plaintiff, and the said Louis D. De Saussure, plaintiff, having ob- 

tained a writ of error and filed a copy thereof in the clerk’s 
8 office of the said court to reverse the decision in the aforesaid 

suit, and a citation directed to the said P. C. Gaillard, county 
treasurer of Charleston county, citing and admonishing him to be 
and appear at a Supreme Court of the United States to be holden at 
Washington the — Monday of next: 

Now, the condition of the above obligation is such that if the said 
plaintiff in error shall prosecute the said writ of error to effect and 
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answer all damages and costs if he fail to make his plea good, then 
the above obligation to be void; else to remain in full force and 
virtue. 


LOUIS D. De SAUSSURE. [ct. s.] 


Sealed and delivered in presence of— 


L. LORD. 


Approved. 
W. D. SIMPSON, 
Chief Justice So. Car. 


Filed January 12th, 1885. 
ALBERT M. BOOZER, 
Clerk of Supreme Court of South Carolina. 


9 Record and proceedings of the supreme court of South Car- 
olina, as follows: 

At a supreme court begun & held for the State of Souti Carolina 
at the April term of 1884 of said court—present and presiding the 
Honorable W. D. Simpson, chief justice, and Henry Meclver and Sam- 
uel McGowan, associate justices, of said court—the following proceed- 
ings were had upon the transcript of the record from the court of 
common pleas for the county of Charleston, in the first circuit of 
said State, in the case of Louis D. De Saussure, plaintiff, against P. C. 
Gaillard, treasurer of Charleston county, defendant, which transcript 
is in the words following, to wit: 


10 Summons for Relief. 
Tue Strate or SoutH Carorina, County of Charleston: 
Court of Common Pleas. 


Lovis D. De Saussure, Plaintiff, 
against 
Peter C. GAILLARD, Treasurer of Charleston County, Defendant. 


To the defendant, Peter C. Gaillard, treasurer of Charleston county: 


You are hereby summoned and required to answer the complaint 
in this action, of which a copy is herewith served upon you, and to 
serve a copy of your answer to the said complaint on the subscribers, 
at their office, No. 30 Broad street, Charleston, 8. C., within twenty 
days after the service hereof, exclusive of the day of such service, 
and if you fail to answer the complaint within the time aforesaid 
the plaintiff in this action will apply to the court for the relief de- 
manded in the complaint. 

BUIST & BUIST, 
SIMONS & SIEGLING, 
SIMONTON & BARKER, 
LORD & INGLESBY, 
T. M. MORDECAI, 
Plaintiff’s Attorneys. 
C. A. SEWARD, Of Counsel. 


5 


PETER C. GAILLARD, TREASURER, &C. 


Dated January 3d, A. D. 1883. 
[SEAL. ] W. W. SALE, 
C. C. P.and G. 8. 
Filed January 3d, 1883. 
A—115. Received January 3, 1883. 
HUGH FERGUSON, S. C. C. 


11 Complaint. 
THE STATE OF SoutH CARoLtna, County of Charleston: 
In the Court of Common Pleas. 


Louis D. De Saussure, Plaintiff, 
against 
PeTeER C. GAILLARD, Treasurer of Charleston County, Defendant 


Trial to take place in the county of Charleston. 


To the court of common pleas of the first circuit: 
The plaintiff above named, complaining of the defendant, alleges— 
I. That in and by an act of the General Assembly of the State of 
South Carolina, approved 22d December, 1873, entitled “An act to 
reduce the volume of the public debt, and provide for the payment 
of the same,” the treasurer of the said State was authorized and 
directed to receive from the holders of certain classes of bonds and 
stocks of the State of South Carolina, particularly specified and 
enumerated in the said act, and the coupons and interest orders of 
said bonds and stocks which had accrued and would accrue prior to 
the first day of January, 1874, who might be willing to surrender 
the same, and was authorized and directed, in exchange for and in 
lieu of such bonds, stocks, coupons, or interest orders, to issue to the 
holders thereof the other coupon bonds or certificates of stock in said 
act provided for as such holders might desire, equal in amount to 
fifty per centum of the face value of the bonds, stocks, coupons, or 
interest orders so surrendered. 
That said act prescribed the manner in which such bonds 
and certificates. of stock were to be issued, the form of exe- 
12 cution, and certain contracts providing for the levy of an 
annual tax to be levied upon the taxable property of the 
State to pay the interest on said bonds and certificates of stock, and 
to provide for the redemption thereof, and also other provisions 
tending to enhance the value of the same; and in the fifth section 
thereof it was provided “that the said bonds and stocks shall bear 
interest at the rate of six per cent. per annum, payable semi-annu- 
ally at the State treasury and at-such place in the city of New York 
as shall be designated by the financial board of the State on the 
first days of January and July in each year, and shall be of such 
denominations as may be most convenient, but of uniform design 
and appearance, and shall be payable within twenty years from the 
passage of this act and shall be dated the first day of January, 1874, 
and the first coupon shall fall due July Ist, 1874, and all coupons 
upon the bonds and interest orders of said certificates of stock 
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6 LOUIS D. DE SAUSSURE VS. 


herein authorized to be issued shall be received in payment of all 
taxes due the State during the year in which they mature, except 
for the tax levied for the public schools, and the said coupon bonds 
and stocks shall at all times be exchangeable, the one for the other, 
upon application to the State treasurer,” and the faith, funds, and 


credit of the State were solemnly pledged for the punctual payment | 


of the interest and final redemption of the principal of the said 
bonds and stocks and for providing a surplus fund for that pur- 
pose. 

IJ. That under the provisions of the said act the State treasurer, 
on the thirteenth.day of October, 1875, received from Levy & Borg 
bonds and coupons enumerated in the said act, and which he was 
authorized and directed to receive, amounting in the aggregate to 
fifty-two thousand two hundred and ten dollars, and issued in ex- 
change therefor fifty-two bonds, each of five hundred dollars, and 
one certificate of stock, number 686, for one hundred and five dol- 
lars, of the bonds and stocks in said act provided, being fifty per 
centum of the face value of the bonds and coupons so surrendered 

by them as aforesaid. 
13 III. That among the bonds so issued to the said Levy & 
Borg were bonds designated by the numbers 850 and 851, for 
five hundred dollars each. 

IV. That under the provisions of the said act the State treasurer, 
on the nineteenth day of May, 1875, received from the Yonkers 
Savings Bank bonds and coupons enumerated in the said act, and 
which he was authorized and directed to receive, amounting in the 
aggregate to two hundred and thirty-seven thousand five hundred 
and thirty dollars, and issued in exchange therefor one hundred 
and eighteen bonds, each of one thousand dollars, one bond of five 
hundred dollars, and one certificate of stock, number 496, for two 
hundred and sixty-five dollars, of the bonds and stocks in said act 
provided, being fifty per centum of the face value of the bonds and 
coupons so surrendered by them as aforesaid. 

VY. That among the bonds so issued to the said Yonkers Savings 
Bank was the bond designated by the number 2290, for one thou- 
sand dollars. 

VI. That in and bythe said bonds it was, among others, stated 
that the State of South Carolina promises to pay to the bearers the 
sums of five hundred dollars and one thousand dollars, respectively, 
on the first day of July, 1893, with interest at the rate of six per 
cent. per annum, payable semi-annually on the first of January and 
July of each year in the cities of New York and Columbia, South 
Carolina, on the presentation of the proper coupons thereto annexed 
bearing the signature of the State treaurer, said coupons being re- 
ceivable in payment of all taxes due the State during the year in 
which they mature except for the tax levied for the public schools, 
the words following being endorsed on each of the said bonds, to 
wit: “The payment of the interest and the redemption of the prin- 
cipal of this bond is secured by the levy of an annual tax of two. 
mills upon the entire taxable property of the State. The faith, 


Se ee 
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credit, and funds of the State are hereby solemnly pledged 

14 for the punctual payment.of the interest and redemption of 

the principal of this bond by the act of General Assembly 
approved December 22d, 1873.” 

VII. That each and every coupon attached to each of the said 

bonds is signed in the name of F. L. Cardozo, treasurer, and is in 


the words and figures following—that is to say: 
$15. Coupon No. 16. 


The State of South Carolina promises to pay to bearer in the city 
of New York, or Columbia, South Carolina, fifteen dollars, being six 
months’ interest, due Ist January, 1882, on consolidation bond No. 
850. 


Yo 


$15. Coupon No. 16. 


The State of South Carolina promises to pay to bearer in the 
city of New York or Columbia, South Carolina, fifteen dollars, being 
six months’ interest, due lst January, 1882, on consolidation bond 
No. 851. 


$30. Coupon No. 16. 


The State of South Carolina promises to pay to bearer in the 
city of New York or Columbia, South Carolina, thirty dollars, being 
six months’ interest, due Ist January, 1882, on consolidation bond 
No. 2290. 


And upon each and every of said coupons is the following en 
dorsement : 


“State of South Carolina. Receivable in payment of all taxes 
except school tax.” 


VIII. That some time in the year 1878 the plaintiff, for value, 
became the owner and holder of the said three bonds and of all the 
coupons thereto annexed, including the coupon which matured on 

each, respectively, on the first day of January, 1882. 
15 IX. That, notwithstanding the contract of the State ex- 

pressed in the act 7 ee the twenty-second day of Decem- 
ber, 1873, and recited in said consolidation bonds, the State of South 
Carolina, by an act entitled “ An act to raise supplies and make ap- 
propriations for the fiscal year commencing November Ist, 1881,” 
has prohibited the county treasurers of said State from receiving the 
coupons of said bonds in payment of the taxes levied by the said 
act; that the plaintiff is advised and so charges that the said act 
is repugnant to article I, section 10, uf the Constitution of the United 
States. 

X. That the defendant, Peter C. Gaillard, is the duly appointed 
county treasurer for Charleston county and has duly qualified and 
is acting as such county treasurer; and it is the duty of the said 
county treasurer to collect and receive all taxes which are due to the 
said State of South Carolina upon the property situate in the county 
of Charleston. 


LOUIS D. DE SAUSSURE VS. 


XI. That the plaintiff is the owner of property in Charleston 
county upon which taxes were levied under the provisions of said 
act to raise supplies for the fiscal year commencing November Ist, 
1881, aggregating the sum of one hundred and fifty-three ,;°, dol- 
lars, of which said sum twenty-nine ,‘s4; dollars were levied by the 
said act for the public schools; all of which will appear by reference 
to the tax tag furnished tothe plaintiff by the said county treasurer, 
a copy of which is hereto annexed, marked Exhibit “ A.” 


tendered to the said defendant, Peter C. Gaillard, as county treasurer 
aforesaid, in payment of said taxes, costs, and penalties, one hun- 
dred and thirty-one ,%7, dollars in cash and the remainder, to wit, 
sixty dollars, in the said coupons of said consolidated bonds num- 
bers 850, 851, and 2290, which matured on the first day of January, 
1882; that the said Peter C. Gaillard wrongfully and illegally re- 
fused to receive the said coupons, and assigned as a reason 
16 therefor that he was forbidden so to receive the same by the 
provisions of said act of November Ist, 1881,and the plaintiff 
thereupon paid to the said defendant, under protest, the sum of one 
hundred and ninety-one ;¢, dollars in legal tender notes of the 
United States, in pursuance of the provisions of an act of the Gen- 
eral Assembly of said State, approved the twenty-fourth day of De- 
cember, 1878, entitled “ An act to facilitate the collection of taxes.” 
Wherefore the plaintiff demands judgment. That it be adjudged 
that the amount of sixty dollars in United States currency paid by 
the plaintiff to the defendant on the eighteenth day of December, 
1882, was wrongfully and illegally collected and ought to be re- 
funded, and that a certificate of record thereof be issued accordingly 
to the plaintiff; that he have such further relief in the premises as 
the nature of the case may require and to the court may seem meet 
and proper. 
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BUIST & BUIST, 
SIMONS «& SIEGLING, 
SIMONTON & BARKER, 
LORD & INGLESBY, 
° TT. M. MORDECAT, 
Plaintiff’s Attorneys. 
C. A. SEWARD, Of Counsel. 


Tue Strate or SoutH Carona, County of Charleston: 


“STN LO ia Ta A eel 


Louis D. De Saussure, the plaintiffabove named, being duly sworn, 
says that the foregoing complaint is true to his own knowledge, ex- 
cept as to those matters therein stated on information and belief, 
and as to those matters he believes it to be true. 

LOUIS D. De SAUSSURE. 


ee on ee ae 


Let a 


Sworn to before me this third day of January, 1883. 
P. EDWIN GREGORY, 
Notary Public 8S. C. 


XII. That on the eighteenth day of December, 1882, the plaintiff 


PETER C. GATLLARD, TREASURER, &C. 


17 Exnuripit A. 
Charleston County—State Taxes, 1881 
Louis De Saussure. 


District—City. 
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Paid —— —, 188-. 
Receipt No. — book—. 
Filed January 3d, 1883. 


18 Answer. 
Tue Srate or SoutH CAROLINA, County of Charleston: 
In the Common Pleas. 


Louis D. De Saussure, Plaintiff, 
against 
Perer C. GAILLARD, Treasurer of Charleston County, Defendant. 


Peter C. Gaillard, county treasurer of Charleston county, the de- 
fendant above named, answering the complaint herein, says— 

I. That he admits it to be true, as stated in paragraph I of said 
complaint, that the General Assembly of the State of South Caro- 
lina passed an act entitled “An act to reduce the volume of the pub- 
lic debt and provide for the payment of the same,” approved 
December 22, 1873, which act is known as the “ consolidation act.” 

II. Defendant, further answering, alleges that subsequent to the 
passage of said act the General Assembly of the said State, by a 
“ Joint resolution to raise a commission to investigate the indebted- 
2—205 
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ness of the State,” approved June 8, 1877, provided a commission 
to make a complete : and thorough investigation of the entire amount 

of consolidated bonds and certificates of stock which had been 
19 issued under the “consolidation act” aforesaid, and of the 

bonds, coupons, and certificates of stock which had been sur- 
rendered to the State treasurer in exch: ange for the consolidated 
bonds and certificates of stock issued under said act, and to report 
to the General Assembly any illegality or non-conformity to law in 
the issue of consolidated bonds and certificates of stock, and the 
grounds of the same, which commission is known as the “bond com- 
mission.” 

That the said commission made a report to the General Assembly 
of the result of the investigation made by them under the joint 
resolution aforesaid, with schedules annexed showing the different 
classes of bonds and certificates of stock which had been surrendered 
in exchange for consolidated bonds and certificates of stock, Schedule 
6 showing the consolidated bonds and certificates of stock which, 
in the judgment of the said commission, were not issued in ace ord- 
ance with law and were not authorized to be consolidated under 
the “ consolidation act.” 

And thereupon the General Assembly, by a “ Joint resolution pro- 
viding a mode whens, 3 the debt of the State and of liquidating 
the same,” approved March 22, a 8, created a special court, known 
as the “court of claims,” to he: - and determine any case or cases 
made up or brought to test the. ralidity of any of the consolidated 
bonds or certificates of stock or of any of the various classes of bonds 
or certificates of stock mentioned in the said report of the “bond 
commission ” as not issued in accordance with law. 

It was further provided by the joint resolution aforesaid that 
there should be the same right of appeal from the said “ court of 
claims” to the supreme court of South Carolina as from the circuit 
courts of the said State, and with a right of appeal by writ of error 
or otherwise as provided by law to the Supreme Court of the United 
States. 

That said special court should have the same right to enter judg- 
ment, issue execution, punish for contempt, and enforce its man- 
dates as was then possessed by the circuit courts of the State of South 
Carolina. 

‘That the State should be represented in the said special 
20 court by the attorney general and two associate counsel to be 
selected by the joint vote of the General Assembly. 

That the attorney general and his associates, with the consent of 
the creditors of the State, or so many of them as shall be necessary, 
might make up a case or cases to be heard and determined in said 
court, in which, if practicable, the State should be the defendant, 
to test the validity of the said consolidated bonds, coupons, and cer- 
tificates of stock mentioned in Schedule 6 of the report of the “ bond 
commission,’ ’ bringing before the court the various classes of yvouch- 
ers which it is stated in the said report impair the validity of the 
said consolidated bonds, coupons, or certificates of stock or any of 
them. 


PETER C. GAILLARD, TREASURER, &C. 11 


The said joint resolution further provided for the levy for the 
current year of a tax sufficient to pay the coupons and interest 
orders maturing on the outstanding consolidated bonds and certifi- 
cates of stock during the said fiseal year, the interest on the consol- 
idated bonds and certificates of stock mentioned in Schedule 5 of the 
report of the “ bond commission ” as subject to no valid objection to 
be paid, and the payment of the interest on the several classes of 
consolidated bonds and certificates of stock mentioned in Schedule 
6 of said report whenever there should be a final adjudication as to 
the validity of the several classes of bonds and stocks in the manner 
therein provided and none other. 

That in pursuance of the provisions of the said joint resolution 
actions in which the State of South Carolina was the defendant were, 
with the consent of the attorney general and his associates, brought 
in the said “ court of claims” on coupons of the bonds of the vari- 
ous classes mentioned in Schedule 6 of the report of the “‘ bond com- 
mission.” 

That after trial and hearing of the said causes the said “ court of 
claims” rendered judgment in favor of the State. 

From the judgments of the “court of claims” in these several 
cases appeals were taken to the supreme court of the State of South 
Carolina, as provided in the joint resolution establishing the said 
“court of claims.” 

That upon the hearing of the said appeals the supreme 

21 court of the State of South Carolina, at the April term, 1879, 

in the cases entitled “G. M. Walker, cashier, appellant, vs. 

The State of South Carolina, respondent,” and “ F. J. Pelzer, appel- 

lant, vs. The State of South Carolina, respondent,’ decreed and ad- 
judged— , 

Kirst. That all the bonds issued under the “ consolidation act 
are valid obligations of the State of South Carolina except as 
follows: 

lst. Such as were issued in exchange for bonds issued under the 
act entitled “An act to authorize a loan for the relief of the treasury,” 
approved February 17, 1869, or for the coupons of such bonds, the 
said act being repugnant to section 7, article LX, of the constitution 
of the State of South Carolina, in that it purports to create a debt 
which was not “for the purpose of defraying extraordinary expend- 
itures” and the debt sought to be created not being “for some 
single object” and such object not being “ distinetly specified therein,” 
as required by the said section and article of the constitution. 

2nd. Such as were issued in exchange for the second issue of 
bonds under an act entitled “An act to authorize a State loan to pay 
interest on the public debt,” and which were endorsed “ issued under 
act approved August 26, 1868,” or the coupons of such bonds, the 
said bonds and coupons being absolutely void, even in the hands of 
bona fide holders, because issued without any authority whatever. 

3rd. Such as were issued in exchange for those conversion bonds 
which were issued in exchange for either of the bonds or coupons 
of the two classes mentioned. 

Second. That if any consolidated bond rests wholly upon any of 


»? 


Matin tel Alin tg hot an pnp he eC A i AN NR tt COR ETRE ie OOO A EE CG TOL LO 
ain oe en ee ere See —s = ce A ay meena - 


‘es, 
‘ 
é 
e 
te 
a 
é 
" 
& 
up 
“« 
* 
= 
7 
oe 
5 
ea 
€ 
“2 
‘SD 
oy 
©. 
3 
i 
= 
a 
4 
b 
Se 
] 
~ 
r 


12 LOUIS D. DE SAUSSURE VS. 


the three objectionable classes of bonds therein mentioned, then it 
is wholly void; but if it rests only in part upon such objectionable 
bonds and coupons, then it is void-only to the extent which it does 
rest upon such objectionable bonds or coupons, and for the balance 
it is a valid obligation of the State. 
22 Third. That the burden of proof is upon the State to show 
that any particular bond which may be brought into ques- 
tion does rest either in whole or in part upon such objectionable 
bonds and coupons, and if in part only, then the State must show 
what part is so affected. 

III. Defendant further alleges that by an act entitled “An act to 
provide for the settlement of the consolidated debt of the State in 
accordance with the decision of the supreme court of the State of 
South Carolina,” approved December 23, 1879, after reciting the 
legislation and the decision of the supreme court of the State of 
South Carolinain relation to the consolidated debt of the State herein- 
before set forth, and that it is to the interest of the State and her 
creditors that the principles established in the said decision of the 
supreme court should be accepted as final and forthwith applied in 
the elimination from the consolidated debt of the State of all invalid 
material, a special commissioner was appointed to ascertain and 
establish the exact percentage and amount of the invalidity of each 
and every consolidated bond and certificate of stock of the State 
consolidated debt and of the interest thereon in accordance with the 
principles laid down in the said decision of the supreme court of the 
State. 

And it was therein further provided that the said special commis- 
sioner should, at least once in each month during the period of said 
ascertainment, make a detailed report to the state treasurer setting 
forth therein by their numbers the consolidated bonds, coupons, cer- 
tificates of stock, and interest orders investigated by him during the 
previous month; also whether the same, under the decision of the 
supreme court aforesaid, be wholly valid or only partially valid, and 
where only partially valid in each case he should also set forth the 
exact percentage, amount, and character of the invalidity; that he 
should continue to make such detailed reports to the State treasurer 
until he should have investigated and reported upon the entire con- 

solidated debt of the State. 
23 It was further therein provided that every holder of any 

consolidated bond or certificate of stock or of the interest 
thereon reported by said special commissioner as partially invalid 
shall have the right to surrender to the State treasurer for cancella- 
tion such bonds, certificates of stock, and interest; and upon such 
surrender and cancellation he shall be entitled to receive from the 
State treasurer, who is authorized and required to issue the same, a 
new bond or certificate of stock equal in amount to the exact amount 
of the valid portion of such bond, certificate of stock, coupon, or 
interest order; such new bonds and certificates of stock to be in all 
respects similar and of like validity to and having the same bene- 
fits and privileges as those provided tor in the “ consolidation act,” 
approved 22d December, 1873, saving and except that the first cou- 
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pon or interest to mature thereon shall mature on the Ist of Jan- 
uary, 1879, and the same rights and privileges are likewise given 
to the holders of detached coupons and interest orders. 

And it was further thereby declared “that the bonds and stocks 
reported by the special commissioner as valid, and the portions of 
the bonds and stocks also reported by him as valid, but exchanged 
by their holders, as hereinbefore provided, for new consolidated bonds 
or stocks, are hereby declared to be valid and unquestioned obliga- 
tions of the State.” (And the bonds and stocks so declared to be un- 
questionable obligations of the State are designated and known as 
“brown consols.”) 

That the special commissioner appointed under the act aforesaid 
did perform the duties required of him by said act, and did make 
to the State treasurer from time to time the report of his investiga- 
tions until he had investigated and reported upon the entire con- 
solidated debt of the State, as required by the said act, which reports 
of the said special commissioner remain in the office of the State 
treasurer. 

That by an act entitled “An act to extend the time for funding 

the unquestionable debt of the State,” approved December 24, 
24 1880, the comptroller general of the State is required to ex- 

amine into the character and material of all consolidated 
bonds and certificates of stock of the State issued since the first day 
of January, 1866, together with the coupons and interest orders 
thereon, which may be presented to him for this purpose by the 
holders thereof, and to report to the State treasurer how the said 
bonds, certificates of stock, coupons, and interest orders are affected 
by the decision of the supreme court of the State hereinbefore stated 
and the exact percentage of invalidity in the material reported upon 
as established by the said decision. 

And the State treasurer is authorized and required, in lieu of the 
bonds, stocks, eoupons, and interest orders so surrendered, to issue 
consolidated bonds and certificates of stock for fifty per cent. of the 
face value of the valid material surrendered. 

That the State has since provided for the levy of an annual tax 
upon the taxable property of the State and for the payment by the 
State treasurer, from the proceeds of said tax, of the interest on the 
entire consolidated debt of the State, ascertained and reported by 
the special commissioner aforesaid to be valid, in accordance with the 
decision of the supreme court aforesaid, and also upon such portions 
of the same as shall have been ascertained and reported by said 
special commissioner to be valid and justly due by the State as the 
sume shall appear from the certificates of the said special commis- 
sioner filed in the office of the State treasurer. 

That by joint resolution approved 9th February, 1882, it was re- 
solved as follows: 

“ Whereas the consol bonds bear upon their face the contract of 
the State to receive the coupons of the same for taxes; and 

“Whereas, from the fact that the green consols outstanding 
are more or less tainted with invalidity, varying with each security 
(which has been established by the courts and acquiesced in by the 
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holder), the coupons from this class of bonds caunot be re- 
25 ceived by the tax collector, but can only be paid at the State 

treasury where access to the registry permits the amount of 
invalidity in each coupon to be ascertained: Now, therefore, in order 
to hasten the process now going on of the conversion of green con- 
sols into brown consols, which latter represent the unquestioned 
debt of the State, and the coupons from which are now being re- 
ceived in payment of taxes: 

“ Be it resolved, That on and after the first day of January, eighteen 
hundred and eighty-three, the interest upon the green consol bonds 
and stocks of the State shall not be paid at the treasury until said 
securities have been converted into brown consol bonds and stocks.” 

IV. Defendant, further answering paragraphs II and III of said 
complaint, admits that on the tenth day of October, 1875, the State 
treasurer received from Levy & Borg bonds and coupons of the classes 
enumerated in the “ consolidation act,” approved December 22, 1873, 
amounting in the aggregate to fifty-two thousand two hundred and 
ten ($52,210) dollars, and issued in exchange therefor fifty-two (52) 
consolidated bonds, each of five hundred ($500) dollars, and one cer- 
tificate of consolidated stock for one hundred and five ($105) dollars, 
being fifty per cent. of the face value of the bonds and coupons so 
surrendered, as alleged in paragraph II of said complaint. 

That among the consolidated bonds so issued to the said Levy & 
Borg were bonds designated by the numbers 850 and 851, which are 
in the form set forth in paragraph III of said complaint. 

But this defendant, further answering, alleges that among the 
bonds and coupons so surrendered by the said Levy & Borg to the 
State treasurer, amounting in the aggregate to the suin of fifty-two 
thousand two hundred and ten ($52,210) dollars, were the following: 


Certain bonds endorsed “issued under act approved August 
26, 1868,” being a second issue under “An act to 


26 authorize a State loan to pay interest on the public 
debt,” approved August 26, 1868, amounting in 
the aggregate to forty-two thousand dollars_...._-..... $42,000 


And coupons attached to the said bonds, amounting in the 
the aggregate to five thousand six hundred and seventy 
a  cauhiutabaeiadieees deeuacii paen a 5.670 


GN ae ee nileereaimiedio $47,670 


As by reference to the consolidated bond and stock register, the 
reports of the “ bond commission ” appointed under the joint resolu- 
tion of June 8, 1877, and the reports of the special commissioner 
appointed under the act of 24th December, 1879, in the office of the 
State treasurer will more fully appear. 

A statement made from which, showing the bonds and coupons 
surrendered by, and of the bonds and certificate of stock issued to, 
the said Levy & Borg on the 10th day of October, 1875, made by 
John P. Richardson, State treasurer, is herewith filed as an exhibit, 
marked “ Exhibit A.” 
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That the bonds and coupons last aforesaid so surrendered by the 
said Levy & Borg were not, under the aforesaid decision of the su- 
preme court of South Carolina, valid obligations of the State, but 
were null and void and did not constitute a good and valid consid- 
eration for the consolidated bonds and certificates of stock issued in 
exchange therefor and the consolidated bonds and stocks issued in 
exchange therefor, of which the bonds Nos. 850 and 851 mentioned 
in the complaint are two, are without consideration and void to the 
extent to which they rest upon such void bonds and coupons so sur- 
rendered. 

V. Defendant, further answering paragraphs IV and V of said 
complaint, admits that on the nineteenth day of May, 1875, the 
State treasurer received from the Yonkers Savings Bank bonds and 
coupons of the classes enumerated in the “consolidation act,” ap- 

proved December 25, 1873, amounting in the aggregate to 
27 two hundred and thirty-seven thousand five hundred and 

thirty ($237,530) dollars, and issued in exchange therefor one 
hundred and eighteen (118) consolidated bonds, each of one thou- 
sand ($1,000) dollars, one consolidated bond of five hundred ($500) 
dollars, and one certificate of consolidated stock for two hundred 
and sixty-five ($265) dollars, being fifty per cent. of the face value 
of the bonds and coupons so surrendered, as alleged in paragraph 
[V of said complaint, and that among the consolidated bonds so 
issued to the said Yonkers Savings Bank was the bond designated 
by the number 2290, for one thousand ($1,000) dollars, which is in 
the form set forth in paragraph V of said complaint. 

But this defendant, further answering, alleges that among the 
bonds and coupons so surrendered by the Yonkers Savings Bank 
to the State Treasurer, amounting in the aggregate to two hundred 
and thirty-seven thousand five hundred and thirty ($237,530) dol- 
lars, were the following : 


Certain bonds issued under “An act to authorize a loan for 
the relief of the treasury,” approved February 17, 1869, 
amounting in the aggregate to one hundred and seventy 
IE II ie cits nttincn tn icccqncumnnndimiin $170,000 
And coupons attached to the said bonds, amounting in the 
aggregate to twenty-nine thousand seven hundred and 
BIRT GOUINES..cocacdcnntgaacmenenname ce osownnchanginnm 29,750 
Detached coupons from bonds issued under the aet last 
aforesaid, “for the relief of the treasury,” amounting 
to nine hundred and eighty dollars._..--.-----.----- 980 


Annountins 10: G18 Clin cect ncnnen awomnnsimnniinan $200.73 


As by reference to the consolidated bond and stock register, the 
reports of the “ bond commission” appointed under the joint reso- 
lution of June 8, 1887, and the reports of the special commissioner 
appointed under the act of 24th December, 1879, in the office of the 
State treasurer will more fully appear 

A statement made from which, showing the bonds and 
98 coupons surrendered by, and of the bonds and certificate of 
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stock issued to, the said Yonkers Savings Bank on the 19th day 
of May, 1875, made by John P. Richardson, State treasurer, is con- 
tained in the exhibit herewith filed, marked “ Exhibit A.” 

That the bonds and coupons last aforesaid so surrendered by the 
Yonkers Savings Bank were not, under the aforesaid decision of the 
supreme court of South Carolina, valid obligations of the State, but 
were null and void, and did not constitute a good and valid consid- 
eration for the consolidated bonds and stocks issued in exchange 
therefor, and the consolidated bonds and stocks issued in exchange 
therefor, of which the bond No. 2290 mentioned in the complaint is 
one, are without consideration and yoid to the extent to which they 
rest upon such void bonds and coupons so surrendered. 

VI. Defendant further alleges that the holders of the bonds Nos. 
850, 851, and 2290 mentioned in the complaint did not bring the 
same before the special “court of claims,” and that they have never 
surrendered the same to the commissioner or the comptroller gen- 
eral or the State treasurer to ascertain and establish the exact per- 
centage and amount of the invalidity of the said bonds in accord- 
ance with the principles laid down in the decision of the supreme 
court of the State of South Carolina aforesaid, as provided by law, 
and have never received new consolidated bonds or certificates of 
stock equal in amount to the valid portions of said bonds, as pro- 
vided by law, known as “ brown consols.” 

VII. Defendant admits the allegations contained in paragraph 
VII of said complaint. 

VIII. As regards the matters stated in paragraph VIII of the 
complaint defendant has no knowledge or information sufficient to 
form a belief, and can, therefore, neither admit nor deny the same, 
but demands that the plaintiff be put to strict proof of the allega- 

tions of said paragraph of the complaint. 
29 IX. Defendant, answering paragraph LX of said complaint, 

says that the act entitled “An act to raise supplies and make 
appropriations for the fiscal year commencing November Ist, 1881,” 
approved 9th February, 1882, provides that all taxes assessed and 

payable under the said act shall be paid in the following kinds of 

funds and no other: Gold and silver coin, United States currency, 
national bank notes, and coupons which shall become e payable dur- 
ing the year 1882 on the valid consolidated bonds of the State known 
as “brown consols:” Provided, however, the jury certificates and 
the per diem of State witnesses in the circuit courts shall be received 
for county taxes, not including school taxes. 

Defendant denies that said act is repugnant to article I, section 10, 
of the Constitution of the United States. 

X. Defendant admits the allegations contained in paragraphs X, 
XI,and XII, except as to the allegation contained in paragraph XII 
that this defendant, as county treasurer of Charleston county, wrong- 
fully and illegally refused to receive the coupons of consolidated 
bonds Nos. 850, 851, and 2290, tendered by plaintiff in payment of 
taxes, the said defendant, as county treasurer, having rightfully and 
legally refused to accept the same under the provisions of the act 
entitled “An act to raise supplies and make appropriativuns for the 
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fiscal year commencing November Ist, 1881,” approved February 9, 
1882. 
Wherefore defendant demands that the said complaint be dis- 
missed. 
Dre SAUSSURE & SON, 
C. Rh. MILES, Attorney General, 
Defendant's Attorneys. 


LEROY F. YOUMANS, Of Counsel. 


Service accepted 23d January, 1883. 
BUIST & BUIST, 
SIMONS & SIEGLING, 
SIMONTON & BARKER, 
LORD & INGLESBY, 
T. M. MORDECAT, 
Plaintiff's Attorneys. 
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Orrice OF STATE TREASURER, 

CoLuMBIA, 5. C., February 8th, 1883. 
This is to certify that it appears from an examination which I 
have made of the consolidation bond and _ stock registers of this 
office, the registers of the commission to investigate the indebted- 
ness of the State appointed by joint resolution of 8th June, 1877, 
and the annotations made therein by the special commissioner 
(Mr. Coit), appointed by act of December, 1879, and also of the 
official reports made to tliis office by said special commissioner as 
required by act of December, 1879, that the consol coupon bonds 
and stock certificates specified hereinafter and belonging to the class 
known as “green consols” were issued under the provisions of the 
act of 22d December, 1873, for the consolidation of bonds and 

coupons of bonds as set forth in the statements following, to wit: 


EXHIBIT 


Consol bonds Nos. 2203 (@ 2520, inclusive, of the denom- 


anise CC Oi Oe Cc ancititincmncdidend«tiniensinaaiiie $118,000 
eee nena eC nes 500 
Consol certificate No. 496 for... -.... ~~. cpaee ne 265 


$118,765 


3 Issued in May, 1875, for relief of the treasury, bonds, 

act 1560 POR AR SRR. La AMOR RAS 
Land commission bonds, act 1860. .................... 32,000 
Coupons of BONE... cccncnme sane os siassdiansesiedsebditatala taunts 35,030 


Surrendered in the name of the Yonkers Savings Bank, 
OW 1 OUR, RUG CURSE Wis bccn con ecccccccuanns 


Of which amount so surrendered and consolidated $170,000 
consisted of bonds for “ relief of the treasury,” act 1869. 
29,750 of coupons of same attached 


@: 
$980 of coupons of same detached 
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$237,530 


$170,000 
29,750 
980 


$200,738 
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Showing a rate per cent. of invalidity of .845072201, as ascer- 
tained and reported to this office by Mr. Coit, special commissioner. 


Consol bonds Nos. 814 @ 865, inclusive, of the denomination 


aie Ji paadns cnawemieipe ob seemed aiiiaede aeialegin . $26,000 
ER SOD UI cxser ce se-anessen oe tinetnnsreneaninteiniaineininnasie 105 
$26,105 

Issued in October, 1875, for the following, viz: 
Bonds, redemption bills receivable, act 1868_.......------ $3,000 
Bonds, payment interest public debt, act 1868........---- 43,000 
ss inher ann. sencne cmcccwnmnon iss abide 6,210 


Surrendered in the name of Levy & Borg aud amounting to_ $52,210 


o2 Of which amount so surrendered and consolidated 
$42,000 consisted of bonds of second issue for pay- 
anes Ge Speeren GU) Mtene GONG... «2... 222 ce cen cece cone $42,000 
$5,670 — coupons of same attached --__- ......-.-..------ 5,670 
$47,670 


Showing a rate per cent. of invalidity, in accordance with the de- 
cision of the supreme court of 8. C., of .¥130434783, as ascertained 
and reported by Mr. Coit, special commissioner. 

J. P. RICHARDSON, 


State Treasurer S. C. 


oo This case came on to be heard at the February term of the 
court of commen pleas for Charleston county before the Hon- 
orable J. B. Kershaw, presiding judge, and a jury duly empanelled 
to try the said case, when the following proceedings were had: 
The plaintiff offered the following testimony, which was submitted 
to the jury, the defendant offering no testimony : 


34 NivLes G. PARKER sworn: 


Was treasurer of the State of South Carolina from July, 1868, to 
November, 1872, and ez officio a member of the financial board. In 
issuing bonds under the acts of the Legislature we took no note of 
the amount of interest due or of the amount of bills receivable to 
be redeemed or of the amount necessary to relieve the treasury, but 
issued the whole amount provided for in the acts. 

There was a second issue of bonds for the payment of the interest 
on the public debt. The second issue bore the same date—-lst Octo- 
ber, 1868—as the first. The first issue were sent to Kimpton, the 
financial agent of the State,in November, 1868; the bonds were 
numbered from 1 to 1,000. The first issue bore on their face the 
words “ Issued under an act to authorize a State loan to pay interest 
on the public debt.” The financial agent reported to the financial 
board that these words impaired the market value of the bonds. 
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The second issue of $1,000,000 of bonds was then made with the 
approval of the financial board. These bonds were similar to the 
first in all respects, except that the words “ Issued under an act ap- 
proved August 26, 1868,” were substituted for the objectionable words 
in the first issue. These bonds were all issued at one and the same 
time, and were sent to Kimpton, the financial agent, to assist him in 
raising money for the purposes of the State generally, and not 
especially for the purpose of raising money to pay interest on the 
wre, debt. I do not think there was any necessity to issue these 
onds except to pay the interest on the public debt as existing under 
Governor Orr. I think the second issue was made six or eight 
months after the first. The second issue were used by Kimpton, the 
financial agent, to get money, either by sale or by hypothecation, 
before the first issue were retired. It happened that a party who 
held the same number of both issues called Kimpton’s attention to 
that fact, and then Kimpton began to retire the first issue. 
These bonds were issued with the intention and expecta- 
35 tion that the first issue should be retired. In October, 1870, 
after the second issue had been made, Kimpton returned to 
the treasury $500,000 of the first issue, which were destroyed. Sub- 
sequently $50,000 were returned and cancelled. The remaining 
$450,000 were never retired. ‘The entire amountof the second issue 
was negotiated, and the total amount of the bonds of both issues out- 
standing at the passage of the consolidation act was $1,450,000. Of 
this amount $253,000 had been exchanged by the holders for “ con- 
version bonds.” Theremaining $1,197,000 were outstanding in their 
original form. 
Extract from Message of Governor Moses, October 21, 1875. 

“ Under the act of August 26, 1868, to authorize a loan to pay in- 
terest upon the publicdebt,the American Bank Note Company printed 
$2,000,000 in two issues. The first issue amounted to $1,000,000. 
On account of some alleged omission they were not considered as 
salable as were other bonds of the State. It was, therefore, deter- 
mined to prepare a second issue of $1,000,000 and to retire and 
cancel the first issue. Of said issue $500,000 were retired and de- 
stroyed by burning, as appears by the certificates of five of the offi- 
cers of the executive department ; $50,000 were cancelled and are on 
file in the treasury ; $450,000 were never retired, and therefore exist 
as a debt of the State. The entire amount of the second issue was 
also negotiated. The total debt created under this act then amounts 
to $1,450,000. Of this amount $253,000 have been cancelled and 
conversion bonds issued in lieu, and $1,197,000 are outstanding in 
their original form.” 
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Copy Bond for Payment of Interest on Public Debt. 


First issue. 


1,000. UniTep STATES OF AMERICA. | 1,000. 
No. 366. No. 366. 


The State of South Carolina promises to pay to the bearer the sum 
of one thousand dollars, in the city of New York, on the first day of 
April, A. D. 1888, with interest at the rate — six per cent. per an- 
num, payable semi-annually on the first days of April and October 
in each year on the presentation of the proper coupons hereto an- 
nexed. The faith, credit, and funds of the State are hereby solemnly 
pledged for the punctual payment of the interest and redemption of 
the principal of this bond by act of the General Assembly approved 
the twenty-sixth day of August, A. D. 1868. 

Issued under an act to authorize a State loan to pay interest on 
the public debt. 

In witness whereof the Governor of the State has signed this bond, 
the State treasurer has countersigned the same, and the seal of the 
State bas been affixed, at Columbia, 8. C., this first day of October, 
A. D. 1868. 

ROBERT K. SCOTT, Governor. 

Countersigned : 

NILES G. PARKER, 


State Treasurer. 


37 Copy Bond for Payment of Interest on Public Debt. 
Second issue. 
1,000. UNITED STATES OF AMERICA. 1,000. 
No. 440. } No. 440. 


The State of South Carolina promises to pay to the bearer the sum 
of one thousand dollars, in the city of New York, on the first day of 
April, A. D. 1888, with interest at the rate of six per cent. per an- 
num, payable semi-annually on the first days of April and October 
in each year on the presentation of the proper coupons hereto an- 
nexed. The faith, credit, and funds of the State are ste solemnly 
pledged for the punctual payment of the interest and redemption of 
the principal of this bond by act of the General Assembly approved 
the twenty-sixth day of August, A. D. 1868. 

Issued under an act approved August 26th, 1868. 

In witness whereof the Governor of the State has signed this bond, 
the State treasurer has countersigned the same, and the seal of the 
State has been affixed, at Columbia, 8. C., this first day of October, 
A. D. 1868. 

ROBERT K. SCOTT, Governor. 

Countersigned : 

NILES G. PARKER, 
State Treasurer. 
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38 Plaintiff put in evidence the following extract from the re- 
port of the bond commission : 
The entire amount of consolidation bonds and certificates of stock 
issued and now outstanding is as follows: 


ae ee Ge ee ok pn nemeemunen $3,547,000 00 
1,216 bonds for $500 each... - ..-.--~- sinless 608,000 00 
28 certificates of stock for $1,000 each_._--------~-- 28,000 00 
10 certificates of stock for $500 each_-.-.----- 5.000 00 
437 certificates of stock of miscellaneous denomina- 

RES SEEN. ONLY SE AF 156,549 36 
81 exchange and transfer certificates of stock of mis- 

cellaneous denominations-_---------- éuntonitiaptneinid 51,741 05 


Total amount of bonds and certificates of stock 
CUTE shackle winblin wtemtntiidiinn ecmomninngiiai $4,396,290 41 


* * *x * * * * 


As this sum of $4,396,290.41 represents the actual amount of con- 
solidation bonds and certificates of stock issued in exchange for old 
bonds, coupons, certificates of stock, and interest orders at the rate 
of fifty per centum of the face value of the latter, the entire amount 
of the latter in the treasury as vouchers should be $8,792,580,82. 
The investigation of the commission shows the actual amount of 
vouchers to be $8,792,779. 
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AQ) Louis D. Dr SaussuRg, sworn, says: 

He is a bond and stock broker in the city of Charleston. He is 
the owner of the consols Nos. 850 and 851 for $500 each and No. 
2290 for $1,000. He purchased these bonds on 11th March, 1878, 
through Talmadge & Co., bankers, in New York, and has owned 
them ever since. It was witness’ custom in buying consols to ex- 
amine and ascertain what securities had been surrendered when the 
consols he proposed to buy had been issued under the act of 1873. 
This was customary among parties dealing in these securities. 


The plaintiff requested the presiding judge to charge as follows: 


[. 


That the provisions of the act of 22d December, 1873, were in the 
nature of proposals to the creditors of the State, and when the con- 
solidation bonds were issued under said act and taken by the cred- 
itors a contract was consummated between them and the State, as 
fully as if all the provisions of the act had been embodied as express 
stipulations in the most formal instrument signed by the parties. 

But the said circuit judge did then and there refuse so to charge ; 
to which refusal the counsel for the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 


IT. 


That the pledge that the coupons of the bonds so issued should 
be received in payment of all taxes due the State during the year 
in which they matured, except for the taxes levied for the public 
schools, formed a part of the contract, and was the security offered 

to the creditors; that the act of the Legislature of South Car- 
41 olina entitled “An act to raise supplics and make appropria- 

tions for the fiscal year commencing November Ist, 1881,” 
in so far as it prohibited the county treasurer from receiving the cou- 
pons of the consolidated bonds referred to in the complaint in 
payment of the taxes levied by said act, is null and void, as repug- 
nant to article I, section 10, of the Constitution of the United States. 

But the said circuit judge did then and there refuse so to charge ; 
to which refusal the counsel for the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 


ITT. 


That the validity of the bonds for the relief of the treasury, issued 
under the act of 1869, which were surrendered to the State by the 
Yonkers Savings Bank in May, 1875, must be determined according 
to the law as it was judicially construed to be in the case of Morton, 
Bliss & Co. vs. The Comptroller General, and were valid obligations 
of the State. 

That the decision subsequently made by the supreme court of the 
State in the State bond cases cannot receive a retroactive effect with- 
out impairing the obligation of contracts long before entered into. 
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But the said circuit judge did then and there refuse so to charge ; 
to which refusal the counsel for the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 

IV. 

That by the act of August 26th, 1868, the Governor of the State 
was authorized to borrow on the credit of the State, on coupon bonds, 
within twelve months from the passage of the act, a sum not exceed- 
ing $1,000,000, or as much thereof as he might deem necessary to 

pay interest on the public debt. 
42 But the said circuit judge did then and there refuse so to 
charge; to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and manner 
except. 

That the Governor was invested with full discretion and was 
clothed with full authority in determining the necessity for the issue 
of the bonds, the mode of their issue, and the amount of bonds to 
be issued in order to raise the sum of money required, and bona 
fide holders for value of the bonds issued by him or of the coupons 
of such bonds had no means of knowing in what manner the Gov- 
ernor exercised this discretion, and they cannot be affected by any 
abuse of authority by him. 

But the said circuit judge did then and there refuse so to charge ; 
to which refusal the counsel for the plaintiff did then and there, on 
: behalf of the said plaintiff, in due form and manner except. 
| That by the recital on the face of the bonds that they were issued 
under the act approved August 26th, 1868, the State, as against a 
bona fide holder for value, was estopped from disputing the truth of 
such representation. 

But the said circuit judge did then and there refuse so to charge; 
to which refusal the counsel for the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 


V. 


That the Legislature having, with a full knowledge of all the facts 
connected with the alleged overissue of the bonds for the payment 
of interest on the public debt, authorized the funding of the said 

bonds has waived said objections and validated the bonds. 
43 But the said circuit judge did then and there refuse so to 
charge; to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and manner 
except. 
| VI 
That the settlements made between the State and the Yonkers 
Savings Bank of New York in May, 1875, and between the State and 
Levy & Borg on 13th October, 1875, were such compromises of doubt- 
ful rights as are sufficient foundation for an agreement and consid- 
eration for a contract, and the validity of the new bonds issued to 
the Yonkers Savings Bank and to Levy & Borg rests upon these con- 
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tracts and compromises, and not upon the validity of the surrendered 
and cancelled securities. 

But the said circuit judge did then and there refuse so to charge ; 
to which refusal the counsel for the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 


VIL. 


That the settlement made in May, 1875, between the State of South 
Carolina and the Yonkers Savings Bank was a unity, and the State 
-annot set it aside in part while it retains the land commission bonds 
surrendered by the Yonkers Savings Bank at the time said settle- 
ment was made, and thesame rule applies to the settlement between 
the State and Levy & Borg of October, 1875. 

But the said cireuit judge did then and there refuse so to charge; 
to which refusal the counsel of the plaintiff did then and there, on 
behalf of the said plaintiff, in due form and manner except. 

Refused the foregoing requests as a whole. 

J. B. KERSHAW, 
Presiding Judge. 
44 The judge charged as follows: 

“ GENTLEMEN OF THE JuRY: Under the present condition 
of the law affecting this case, as determined by the supreme court, 
and the legislation connected ‘therewith you are directed on the 
pleadings and the evidence submitted to find a verdict for the de- 
fendant.” 

Whereupon the said counsel for the plaintiff did then and there, 
on behalf of the said plaintiff, except to the aforesaid opinion, deci- 
sion, and instruction 1n these words—‘“ Under the present condition 
of the law and the legislation connected therewith you are directed 
on the pleadings and the evidence submitted to find a verdict for 
the defendant ”—to the said jury of the said circuit judge and to the 
whole thereof, and insisted on said several matters so offered in evi- 
dence as sufficient to sustain said action on the part of the said 
plaintiff and to entitle him to a verdict. 

And did also then and there except to the direction of the said 
judge, as contained in the said charge to the said jury, to find a ver- 
dict on the pleading and evidence submitted for the defendant. 


The jury returned the following verdict: 


We find for the defendant. 
March 7, 1854. 
S. D. STONEY, Foreman. 
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Whereupon the following judgment was entered up in accordance 
with law in the office of the clerk of the court of common pleas and 
general sessions for the county aforesaid : 


45 Judgment on Verdict. 
Tue Strate or Soutu Caronina, County of Charleston : 
Court of Common Pleas. 
L. D. De Saussure, Plaintiff, 


against 
P. C. Gartiarp, County Treasurer of Charleston County, Defendant 
The issues in this action having been brought on for trial before 


Mr. Justice J. B. Kershaw and a jury, at a circuit court held on the 
seventh day of March, 1884, and the issues having been tried and a 


verdict for the defendant having been duly rendered on the seventh 


day of March, 1884— 

Now, on motion of C. Richardson Miles, attorney general, De 
Saussure & Son, and L. F. Youmans, for said defendant, it 1s ad- 
judged that the plaintiff’s complaint be dismissed. 

C. RICHARDSON MILES, 
Altorney General. 
L. F. YOUMANS, 
DE SAUSSURE & SON, 
Defendant's Attorneys. 
[ SEAL. | W: W. SALE, 
C. C. P. and G.S. 


Notice of Appeal and Exceptions. 


To Messrs. C. Richardson Miles, attorney general, De Saussure «& 
Son, and L. F. Youmans, defendant’s attorneys: 


Please take notice that the plaintiff appeals to the supreme 
46 court of South Carolina from the judgment rendered in this 
case, and will move the said supreme court to set aside the 
verdict therein and grant a new trial upon the following exceptions 
to the charge of his honor the presiding judge : 
1. Because his honor refused the several instructions prayed for 
by the plaintiff. 
2. Because his honor erred in directing the jury on the pleadings 
and evidence in the case to give a verdict for the defendant. 
BUIST & BUIST, 
SIMONTON & BARKER, 
SIMONS & SIEGLING, 
LORD & INGLESBY, 
T. M. MORDECAT;' 
Plaintiff’s Attorneys. 
C. A. SEWARD, Of Counsel. 
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We accept service of this notice of appeal and exceptions, and we 
agree that the foregoing 37 pages shall constitute the record in this 
case for appeal to the supreme court. 

CH. RICHARDSON MILES, 
Attorney General. 

LEROY F. YOUMANS. 

DE SAUSSURE & SON. 


Received a copy of these exceptions. 


47 Opinion. 
THE STATE OF Soutu CAROLINA: 
[In Supreme Court. April Term, 1884. 


b. J. WuHacey, Plaintiff, Appellant, 
Us. ; 
P. C. GAILLARD, County Treasurer of Charleston County, Defendant, 
Respondent. 


Lovis D. De Saussure, Plaintiff, Appellant, 
v8. 
P. C. GAILLARD, County Treasurer of Charleston County, Defendant, 
Respondent. 
McIver, A. J.: 

These two cases, involving as they do similar general principles, 
were heard and will be considered together. ‘The plaintiffs tendered 
to the county treasurer in payment of their taxes certain coupons of 
bonds alleged to have been issued under the provisions of an act en- 
titled “An act to reduce the volume of the public debt and provide 
for the paymentof the same,” approved December 22, 1873, 15 statutes, 
518, which were refused by him upon the ground that said coupons 
had been adjudged by the decision of this court, in the “ bond debt 
cases,’ 128. C. Reports, 200, not to be valid obligations of the State, 

and their receipt in payment of taxes had been forbidden by 
48 law. ‘Thereupon these actions were instituted to recover the 

umounts mentioned in said coupons, the plaintiffs claiming a 
right so to do under the provisions of an act entitled “An act to facil- 
itate the collection of taxes,” approved December 24, 1878, 16 Statutes, 
785, and incorporated in the general statutes of 1882 as sections 268, 
269, and 270, the avowed object being to obtain from this court a re- 
consideration of its former decision in the “ bond debt cases” supra, 
with the view of carrying the question involved to the Supreme 
Court of the United States, but whether this object can be attained 
by the proceedings will be hereinafter considered. 

The legislation of this State, a brief abstract of which is given in 
the pleadings, beginning with the joint resolution adopted June 8, 
1877, was manifestly designed to ascertain judicially, by the rules 
and principles of law which regulate contracts between individuals, 
what was the valid debt of the State, and to make ample provision 
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for the prompt and punctual payment of the interest on the debt so 
ascertained. In pursuance of this manifest design the Legislature 
first directed a committee of its members, usually called the “ bond 
commission,” to make a thorough investigation of the debt of the 
State and report all the facts, together with their conclusions, to 
that body. When that report was made the Legislature, without 
undertaking to decide for itself the various questions raised in said 
report, as to the validity of a large portion of the alleged debt of the 
State, and notwithstanding the fact that the State could not be sued 
without its consent, voluntarily threw down the barriers which ex- 
empted it from suit, established a special court, consisting of three 
of the circuit judges of the State, called the “ court of claims,” in- 
vested it with jurisdiction “to hear and determine any case or cases 
brought to test the validity” of any of the bonds or other obliga- 
tions of the State reported by the “ bond commission ” as invalid, 
and provided for a right of appeal to the supreme court of 
the State, together “with a right of appeal by writ of error 
or otherwise, as provided by law, to the Supreme Court of 

the United States.” Joint resolution, approved 22d March, 
49 1878, 16 statutes, 669. Several of those holding bonds or 

coupons reported as invalid by the “bond commission,” em- 
bracing all of the various classes so reported, brought suits thereon 
against the State in the court of claims, and, from the judgment of 
that court in favor of the State, appeals were taken to the supreme 
court of the State, which court, on the 29th of September, 1879, ren- 
dered its decision adjudging all of the various classes of bonds there 
brought in question to be valid obligations of the State, except those 
issued under an act entitled “An act to authorize a loan for the re- 
lief of the treasury,” approved 17th of February, 1869, 14 statutes, 
182, and the second issue of bonds under an act entitled “An act to 
authorize a State loan to pay interest on the public debt,” approved 
26th of August, 1868, 14 statutes, 18, which, together with the con- 
solidation bonds issued in exchange therefor under the act of the 
22d of December, 18738, cited above, and usually designated as the 
“consolidation act,” were invalid. The coupons in question in these 
cases belong to the classes so declared to be invalid. From this de- 
cision no appeal was taken, either by writ of error or otherwise, and, 
so far as we are informed, from the time when it was rendered, 29th 
September, 1879, to the time of the commencement of these actions, 
5th December, 1882, and 3d January, 1883, no person claiming to 
be a creditor of the State has instituted any proceeding to ascertain 
or enforce any liability on the part of the State on either of the two 
classes of bonds thus adjudged to be invalid, or any consolidation 
bond issued in exchange therefor. After the judgment of the supreme 
court of the State, above mentioned, was rendered, there being no 
intimation of any appeal therefrom, the Legislature of the State passed 
an act, entitled “An act to provide for the settlement of the consoli- 
dated debt of the State in accordance with the decision of the supreme 
court of South Carolina,” approved 23d December, 1879, 17 statutes, 
104, which, with an amendment thereto, approved 19th February, 
1880, 17 statutes, 240, provided, amongst other things, for the ap- 
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pointment of a special commissioner, whose duty it should 

50 be to eliminate from the original consolidation bonds, pre- 
sented for that purpose, so much thereof as had been adjudged 

to be invalid, reporting his action in the premises from time to time 
to the State treasurer, and for a new issue of consolidation bonds of 
a different color from the original, representing so much of the debt 
as had been adjudged to be invalid. In pursuance of these provis- 
lons, a very large amount of the original consolidation bonds, which 
were colored green and are usually designated as “ green bonds” or 
“ green consols,’ were exchanged for the new consolidation bonds, 
colored brown, and are usually designated as “ brown bonds” or 
“brown consols,” and represent the valid, unquestioned debt of the 
State, the coupons on which are received for taxes or are promptly 
paid on presentation. But as it was impossible to tell whether a 
‘green bond” represented in whole or In part, and, if so, what part, 
any portion of the valid debt of the State without an examination 
of the records of the office of the treasurer of the State, where the 
various reports of the special commissioner above mentioned were 
tiled, the various county treasurers of the State are not allowed to 
receive the coupons of the “ green bonds” in payment of taxes until 
they have been examined and any invalidity which they may con- 
tain eliminated and the valid portion converted into “brown bonds.” 
It seems, therefore, that the scope and effect of this legislation was 
not to impair the obligation of any contract entered into by the 
State with its bondholders, whereby the State-had agreed to receive 
the coupons of certain bonds in payment of taxes, but was simply 
to provide a mode of proceeding by which it could be definitely and 
easily ascertained whether a coupon offered in payment of taxes 
represented any portion of the valid debt of the State, for, unless it 
did, there certainly was no contract on the part of the State that it 
should be received in payment of taxes. It was in close analogy to 
the proceeding prescribed for ascertaining whether bills of a 
bank owned and controlled by the State and which 


51 had been declared receivable in payment of taxes were 
valid obligations of the State, and as such entitled to 
be received for taxes. Tennessee vs. Sneed, 96 U. 8. Reports, 


69. As is said by Waite, C. J., in South Carolina vs. Gail- 
lard, 101 U.S. Reports, at page 457, in speaking of similar legisla- 
tion: “It does no more than provide a way of determining whether 
bills offered in payment of taxes are binding on the State.” It cer- 
tainly cannot be pretended that because a tax-payer tenders in pay- 
ment of his taxes a coupon of a bond purporting to be a consolidation 
bond of the State, colored green, that the State and its fiscal officers 
are bound to receive it without question as to whether it is valid or 
invalid, and as the State cannot be sued except with its own consent, 
and then only in the mode which it permits, it follows necessarily 
that the only mode by which tke validity of the coupon so offered 
in payment of taxes can be tested is that which has been prescribed 
by the State. 

It is contended, however, that the plaintiffs in these actions were 
not parties to any of the actions instituted in the court of claims, 


‘ow : - 
2. OA Eee WME RS PEASE 2 ee 


30 LOUIS D. DE SAUSSURE VS. 


and are, therefore, not bound by any adjudication therein. This. 
position might possibly be very well maintained if the defence here 
was based simply on the doctrine of res adjudicala, but that is not 
the ground upon which the defence rests. The true ground is that 
as the State could not be sued except with its own consent, and ther 
only in the mode which it had seen fit to prescribe, and as the State 
did prescribe a mode by which it could be sued, and the validity of 
its debt tested upon the same principle by which the contracts of 
individuals are tested, and having invited all persons having claims 
against it whose claims were disputed to come in and assert and 
establish their claims, one who has failed to avail himself of the 
opportunity thus offered cannot afterward, in another proceeding 
not permitted by the State, maintain an action against the State or 
against any of its officers for refusing to do that which the laws of 
the State forbid. Louisiana vs. Jumel, 107 U.S. Reports, 711; An- 
toin vs. Greenhow, 107 U.S. Reports, 769. 
52 But appellants contend that the act of 24th December, 1878, 
entitled “An act to facilitate the collection of taxes,” 16 Stat- 
utes, 785, expressly authorizes the plaintiffs to bring their action 
against the county treasurer when their coupons have been tendered 
for taxes and refused. This position is, we think, based upon a 
total misconstruction of the true meaning of that act. It certainly 
never was designed to afford an opportunity to a bondholder to re- 
open the question as to the validity of any portion of the State debt, 
which it was supposed had been determined by the decision of this 
court in the “ bond debt cases,” from which no intimation of appeal 
had been given. The very object of the legislation of the State 
hereinbefore considered was, as we have seen, to obtain a final de- 
termination of the question of the validity of the State debt, and 
certainly the Legislature, by an act passed nearly a year before such 
final determination was reached, never intended to afford the means 
of reopening any of the questions thus finally determined. In addi- 
tion to this, the phraseology of the act shows that it was never de- 
signed to afford a remedy to the bondholder in case his coupons 
were refused when tendered for taxes, but was intended solely to 
afford a remedy in case bills of the bank of the State were refused 
when tendered for taxes; but even if it should be conceded that the 
terms of the act to facilitate the collection cf taxes was broad enough 
to cover a case in which coupons of bonds purporting to be bonds 
of the State are refused when tendered for taxes, as well as a case in 
which taxes are tendered and refused in other “ funds and moneys” 
than the collecting officers are authorized by the act levying such 
taxes to receive, we do not see how these actions can be maintained. 
By the express terms of the act it must be made to appear that the 
county treasurer has illegally and wrongfully refused to receive 
payment of the taxes assessed against the plaintiff in anything 
else but “gold and silver coin, United States currency, national 
bank notes, and coupons which shall become payable during 
the year 1882 on the valid consolidation bonds of this State, 
known as ‘brown bonds,” as required to do by the 
53 7th section of the “Act to raise supplies and make appro- 
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priations for the fiscal year commencing November 1, 1881,” ap- 
proved February 9, 1882, 17 Statutes, 104. Practically this last- 
mentioned act forbids county treasurers from receiving in payment 
of taxes any coupons of bonds which have not been ascertained in 
the manner prescribed by the legislation hereinbefore mentioned to 
be valid obligations of the State. Now, if,as we have seen, the State 
had the right to prescribe the mode by which the validity of any 
bond purporting to be an obligation of the State should be tested 
and determined, and if, as we have also seen, such mode was pre- 
scribed, and the validity of all the various classes of bonds purport- 
ing to be obligations of the State was passed upon and _ finally 
determined, it would seem to follow necessarily that the State had a 
perfect right to forbid its officers charged with the collection of its 
revenue from receiving in payment of taxes any coupons or other 
form of obligation which had not only not been adjudged to be a 
valid obligation of the State, but which, on the contrary, had been 
expressly adjudged to be invalid. There certainly can be nothing 
illegal or wrongful in an officer of the State yielding obedience to 
a law of the State passed in the usual form in pursuance of a judg- 
ment of its highest judicial tribunal of last resort, though express 
provision had been made for such appeal. 

Kven, therefore, if it be conceded that the language of the act to 
facilitate the collection of taxes could by a liberal contruction be 
regarded as broad enough to cover a case in which coupons had been 
refused when tendered for taxes prior to the adjudication of the 
validity of the State debt, or in a case which might subsequently 
arise in which coupons of the “brown bonds” should be refused 
when tendered for taxes, if the Legislature should hereafter see fit 
to prohibit the reception of such coupons for taxes, yet it is very 
clear that it cannot apply to the present case, in which the coupons 
refused have already been adjudged invalid. The decision in the 

“bond debt cases,” whether right or wrong, settles the law 
od of the State until it 1s reversed or overruled by competent 

authority, and until that is done any act passed by the Leg- 
islature in pursuance of the principles thus determined must be re- 
garded as the law of the land, to which every officer is bound to yield 
obedience, and his act in doing so cannot be characterized as either 
illegal or wrongful. We do not see, therefore, how the correctness 
of the principles determined in the “ bond debt cases” can be brought 
under review in these cases so as to determine their decision. For 
even if it should now be determined that there was error in that de- 
cision in holding that the second issue of bonds to pay interest on the 
public debt, and the bonds issued for the relief of the treasury, together 
with the bondsissued in exchange therefor under the provision of the 
“ consolidation act ” of July 1873, were not valid obligations of the 
State, and that the coupons tendered by the plaintiffs in payment of 
their taxes are valid obligations of the State, we do not see how this 
could affect the result in the present actions. At the time the cou- 
pons were tendered and refused the law, as it was then settled, jus- 
tified such refusal, and any subsequent change in the law, either by 
statute or judicial decision, cannot affect a transaction occurring before 
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such change in the law. Ohio Life Insurance and Trust Company 
vs. Debott, 16 How., 432; Gelpchers vs. Dubuque, Ll Wall., 206; Lee 
County vs. Rogers, 7 Wall, 181. 

But was there any error in the decision in the “ bond debt cases ?” 
According to the proper practice appellants applied for and obtained 
leave to be heard against some of the points determined in that case, 
and the questions involved have been ably and elaborately argued 
on both sides. We must say, however, that the additional light thus 
thrown upon these questions only serves to convince us more fully 
of the correctness of the former decision. We do not propose to go 
over the ground ¢overed by the former opinions, which will be found 
at page 263 and page 294 of 12 South Carolina Reports, but shall 
confine our attention to those points which it is supposed, errone- 

ously, however, were not fully considered before, for although 
5D some of the points now relied upon may not have been dis- 

cussed in either of the former opinions, yet the most, if not 
all, of them were carefully considered in reaching our conclusion. 

First. It is contended that the act to authorize a loan for the re- 
lief of the treasury had been adjudged to be constitutional by the 
decision of the supreme court of this State in the case of Morton, 
Bliss & Co. vs. The Comptroller General, 4 8. C. Reports, 430, and 
that the subsequent decision in the “bond debt cases” holding this 
act to be unconstitutional cannot affect the rights of those who ac- 
quired their bonds issued under that act and funded them in con- 
solidation bonds under the act of 1873, as they “ must be regarded 
as having acquired the bonds so surrendered upon the faith of the 
law as it was then declared to be, and their rights cannot be affected 
by any subsequent change in the law, whether such change be 
effected by statute or by judicial decision.” The decision in Morton, 
Bliss & Co. vs. The Comptroller General was rendered 27th August, 
1873, and the facts, as gathered from the records in these cases, are 
that Whaley acquired the coupon upon which his action is based 
about the 9th of November, 1882, from Eames & Moore, who had 
funded bonds under the consolidation act on the 14th of October, 
1874, but when they acquired the bonds which they then funded, 
whether before or after the decision in Morton, Bliss & Co. vs. The 
Comptroller General, does not appear. The other plaintiff, De Saus- 
sure, acquired the coupons upon which his action is based on the 
lith of March, 1878, from Levy & Borg and from the Yonkers 
Savings Bank, who had funded bonds under the consolidation act, 
the one in May and the other in October, 1875, but it does not ap- 
year Whether they or either of them acquired the bonds so funded 
before or after the decision of the case of Morton, Bliss & Co. vs. 
Comptroller General. It seems, therefore, that Whaley acquired 
his coupon after the change in the law (as it is called) by the 

decision in the “bond debt cases,” and De Saussure ac- 
56 quired his after the investigation into the validity of the 
State debt had been announced, and after the report of the 
bond commission had been made (7th February, 1878), by 
which the bonds from which his coupons were taken had been 
reported as invalid and were soon after so adjudged to be. So that 
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the doctrine relied upon cannot apply to these cases. But in addi- 
tion to this the position of the plaintiffs cannot be maintained, be- 
cause, conceding the correctness of the, abstract proposition of law, 
upon which it rests, it is based upon an entire misconception of the 
scope and effect of the decision in the case of Morton, Bliss & Co. 
vs. Comptroller General. That case did not decide that the “Act to 
authorize a loan for the relief of the treasury” was constitutional, 
but it simply decided that the objections to the constitutionality of 
that act, which were interposed in that case, were not tenable. The 
only objections there urged were, Ist, that the act was in violation 
of that clause of the constitution which required that no law pro- 
viding for the contracting of a public debt should take effect “ until 
it shall have been passed by the vote of two-thirds of: the members 
of each branch of the General Assembly ;” and, 2d, the clause which 
declared that “ every such law shall levy a tax annually sufficient to 
pay the annual interest of such debt” and the construction there 
given to these two clauses was recognized and followed in the “ bond 
debt cases.” But when the question was presented in the last-men- 
tioned case, whether the act in question was in conflict with two 
other distinct and separate clauses of the constitution, neither of 
which was construed or considered or even mentioned in the former 
vase, it was clearly the duty of this court to construe those two 
clauses and determine whether the act in question was in conflict 
with both or either of them. It is perfectly manifest from the 
language used by the court in Morton, Bliss & Co. vs. Comp- 
troller General that they did not undertake to decide anything 
whatever, except whether the objections there urged to the 
constitutionality of that act were well founded. At page 462 
of 4 S. C. Reports the language is: “The objection of the 
D7 respondent to the constitutionality of the acts in ques- 
tion, on the ground that no such provision was made by 
tax for the payment of annual interest, is not well taken.” Again, 
at page 467, “it must, therefore, be concluded that a vote of 
two-thirds of the members present at the time the vote was taken 
satisfies the requirements of the constitution.” The respondent's 
objections in this respect are not well taken; and again, on the same 
page, “we have now considered all the objections urged by the re- 
spondent involving the question of the constitutionality of the five 
acts of the Legislature set forth in the relator’s petition, and find that 
they present no just ground of objection to the validity of either of 
such acts.” This language of the court, thus carefully confining 
their decision to the points made in that case, was well calculated 
to put the bondholders, as well as the general public, upon their 
guard by showing that the court did not intend to pass upon the 
general question of the constitutionality of the several acts there 
considered, but simply to determine whether the objections there 
urged were well founded. Finally, the language of Willard, C. J., 
who had prepared the opinion of the court in Morton, Bliss & Co. vs. 
The Comptroller General, in the concluding paragraph of the sepa- 
rate opinion in the “bond debt cases,” shows conclusively that he 
did not understand that the general question of the constitutionality 
5—205 
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of the act to authorize a loan for the relief of the treasury was consid- 
ered or determined in the case of Morton, Bliss & Co. vs. The Comp- 
troller General. 

The cases of, County of Cass vs. Johnston, 95 U.S. Rep., 360, and 
Douglass vs. County of Pike, 101 U.S. Rep., 677, are relied upon by 
appellants to sustain their position upon the point which we have 
just been considering, but we think an examination of these cases in 
connection with the previous case of Harshman vs. Bates County, 92 
U.S. Rep., 569, will show that they do not sustain their position. 
In those cases it was the same clause of the constitution of Missouri, 
which at different times had received different construction, and 

while it may well be that when the construction of a particu- 
58 lar clause of the coustitution of a State has been settled by 

the highest judicial tribunal, rights accruing under such a 
construction cannot be impaired or affected by a subsequent change 
of such construction, it does not by any means follow that rights 
claimed under a statute which is in conflict with any provision of the 
constitution can be enforced by the courts simply because it has 
been adjudged that such statute did not conflict with some other dis- 
tinct clause of the constitution. A statute which conflicts with any 
provision of the constitution is a dead letter, an absolute nullity, 
and the fact that the courts have decided in one case that it does not 
conflict with a particular clause in the constitution cannot impart 
any vitality to it if itis found to be in conflict with some other 
clause of the constitution. Full effect was given to this view of the 
doctrine contended for in the decision of the “ bond debt cases,” and 
it was there held that the construction placed by the court in Mor- 
ton, Bliss & Co. vs. Comptroller General upon these clauses of the 
constitution which were then brought in question was conclusive 
and binding, although grave doubts were then entertained by a 
portion of the court, at least, as to the correctness of such construc- 
tion. 

In Boyd vs. Alabama, 94 U.S. Rep., 645, which is recognized in 
Douglass vs. County of Pike, 101 U.S. Rep., at page 687, as well 
expressing “the rules which properly govern courts in respect to 
their past adjudications,” it is said: “Courts seldom undertake, in 
any case, to pass upon the validity of legislation where the question 
is not made i the parties. Their habit is to meet questions of that 
kind when they are raised, but not to anticipate them. Until then 
they will construe the acts presented for consideration, define their 
meaning, and enforce their provisions. The fact that acts may In 


this way have been often before the court is never deemed a reason’ 


fur not subsequently considering their validity when that question 

is presented. Previous adjudications upon other points do not op- 

erate as an estoppel against the parties in new cases, nor conclude 

the court upon the constitutionality of the acts, because that 

59 point might have been raised and determined in the first 
instance. 

In that case Boyd was indicted under a statute of Alabama pro- 

hibiting lotteries, and relied for his defence on the privileges con- 

ferred by an act passed in October, 1868, which had been repealed 
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by an uct passed in 1871. Under a previous indictment against the 
same person it had been held by the supreme court of the State that, 
Inasmuch as by the terms of the act of 1568 a contract had been 
created between the State and Boyd, the repealing act was void as 
to him, and he was consequently acquitted. But in the second case 
the court held that the act of 1868 was unconstitutional and _ there- 
fore conferred no rights upon Boyd, either by contract or otherwise, 
and henee it furnished no ground for defence, and that the former 
decision did not estop the State from raising the question of the con- | 
stitutionality of the act of 1868. He w: as accordingly convicted, and 
the judgment was affirmed by the Supreme Court of the United 
States. 

But appellants also contend that the decision of this court in the 
“bond debt cases” was erroneous and should now be reversed. 
lirst, as to the constitutionality of the act to authorize a loan for the 
relief of the treasury. 

The constitution of 1868, article IX, section 7, provides that “ for 
the purpose of defraying extraordinary expenditures the State may 
contract public debis, but such debts shall be authorized by law for 
some single object, to be distinctly specified therein.” It does seem 
to us that nothing can be clearer than that the act to authorize a 
loan for the relief of the treasury violates both of these clauses of the 
constitution. The body of the act affords no more information as to 
the object of the loan than the title; and, for all practical purposes, 
it might just as well have been entitled, An act to authorize a loan 
for the uses of the State government, for that was, in fact, the real 
object of the act. The debt thereby attempted to be contracted was 

certainly not “ for some single object,” and such object was not 
60 “ distinetly specified in the act.” The purpose of this pro- 

vision of the constitution undoubtedly was to indicate to the 
tax-payers when it was proposed to create a loan, the precise purpose 
to which the money to be borrowed was to be applied, and when the 
purpose declared by the act is expressed in the general terms “ for 
the relief of the treasury ” it afforded no indication whatever of the 
particular object to which the borrowed money was to be applied. 
On the contrary, when the money was paid into the treasury, as the 
terms of the act necessarily implied it was to be, it would become 
applicable and undoubtedly was applied to any of the various de- 
mands that might be made upon the treasury. 

It is equally clear that the debt sought to be created by this act 
was not for any “extraordinary expenditure,” for provision had 
already been made for the redemption of the “ bills receivable” by 
an act passed 26th August, 1868, 14 Statutes, 18, for the payment of 
the interest then in arrear on the public debt by an act passed on 
the same day, 14 Statutes, 19, and for funding the outstanding bills 
of the nas of the State, by an act passed 15th September, 1868, 14 
Statutes, 22, and we are not aware of any other expenditures which 
the Legislature was then called upon to provide for which could 
with any propriety be classed amongst “extraordinary expendi- 
tures,” and none such have been suggested to us. The inevitable 
inference which accords with the well known fact is that the object 
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of this act was to raise money for the current demands ‘on the 
treasury to meet the ordinary expenses of the State government, and 
therefore plainly in violation of the constitution. The position 
taken by one of the counsel for appellants that the question whether 
a debt proposed to be contracted is for the purpose of defraying an 
ordinary or extraordinary expenditure is one exclusively for the 
determination of the Legislature, and the fact that they have author- 
ized the loan must be regarded as sufficient evidence that its object 
was to meet an extraordinary expenditure, would, it seems to us, 
render the constitutional provision wholly nugatory. Such a pro- 

vision was undoubtedly inserted as a check upon the power 
61 of the Legislature to contract public debts, and it follows, 

necessarily, that it cannot determine conclusively the limits 
of its power in this respect, for otherwise there would be no check 
upon its power except its own will. 

Next, as to the second issue of bonds for the payment of the in- 
terest on the public debt, we think it equally clear that there was 
no shadow of authority for such issue, and therefore that the bonds 
of that issue never did constitute valid obligations of the State. It 
will be observed that the question is not what the Government 
might have lawfully done under the authority of “An act to author- 
ize a State loan to pay interest on the public debt,” 14 Statutes 19, 
but the question is whether he had any lawful authority for what 
he did do. The question is not whether, under the peculiar phrase- 
ology of the act, the Governor was limited to the issue of bonds to 
the amount of one million of dollars, or whether he might not have 
issued as many bonds as would be necessary to raise that amount of 
money, provided he should deem such an amount necessary to pay 
the interest on the public debt; but the question is whether, after 
having made one issue of a million dollars in bonds, he had any 
authority six or eight months afterwards to make a second issue of 
the same amount for the purpose of retiring the first issue, on ac- 
count of some objectionable words used in the bonds of the first 
issue, the nndisputed testimony showing that to be the sole object of 
the second issue. It is quite clear that the act in question does not 
even purport to contain any authority for the exercise of such a 
power. The Legislature, under the provisions of section 10 of arti- 
cle IX, might have provided by law for the substitution of one set 
of bonds for another, and pussibly might have authorized the Gov- 
ernor to make such substitution, but they did not do so, and we do 
not see by what authority the Governor, or any other officer of the 
State, could, in the absence of any legislation authorizing it, assume 
to exercise such a power, and hence the bonds so substituted by 

the Governor, without any authority whatever, cannot consti- 

62 tute any part of the valid obligations of the State. But even 
if we could hold, in disregard of the testimony, that such 

ras not the object of the second issue of the bonds, but that they 
were designed to create a new additional dobt of the State, then it 
is equally clear that the act contains no shadow of authority for 
the creation of such new and additional debt. If the Governor could 
lawfully make a second issue we see no reason why he might not 
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make a third or fourth, or an indefinite number of issues, there 
being just as much authority under the terms of the act for a 
fourth issue as there is for a second, and certainly a coustruction 
leading to such a result cannot be regarded as a correct one. 

Our next inquiry is as to the effect of the act of 22d December, 
1873, 15 Statutes, 518, commonly called the “consolidation act.” 
It is conceded that this act was not passed by the constitutional ma- 
jority necessary for the creation of a public debt, and that it was not 
submitted to a vote of the people, as required by article XVI of the 
constitution, adopted 29th January, 1873, 15 Statutes, 466, and, 
therefore, nothing would seem to be clearer than that such act can- 
not have the effect of creating “any further debt or obligation ” on 
the part of the State, and, as we said in the “ bond debt eases,” “ must 
be regarded as simply a scheme for the readjustment of the then 
existing debt.” It cannot have the effect of making anything a debt 
of the State which was not then a valid obligation of the State. The 
argument that the purpose and effect of the act was to reduce and 
not to increase the debt of the State,and therefore it was unnecessary 
that it should have been passed by a two-thirds vote, or submitted 
to a vote of the people, is not,in my judgment, entitled to any weight. 
The constitution having prescribed the only way in which a debt 
of the State can be contracted, any attempt of the Legislature to 
create one ip any other way must necessarily be futile, even though 
the Legislature may at the same time and by the same act make 
such provisions as that the debt of the State, to a larger amount than 

the proposed new debt, shall be paid or otherwise extinguished. 
63 If there is a lack of power to create the new debt that cannot 

be supplied by the payment of an old debt, but can only be 
supplied by complying with the requirements of the constitution ; 
sO that even if it be conceived that the effect of the “ consolidation 
act,” fully carried cout, would be to reduce the gross amount of the 
debt of the St: ite, yet it would by no means follow that bonds orig: 
inally issued without constitutional authority would thereby become 
valid obligations of the State. ‘They will still continue to be, as 
they were before, evidences of debt not contracted by the State in 
the only mode in which it could contract, and therefore not valid 
obligations of the State. 

But it is contended that by the terms of the “ consolidation act ” 
a contract of compromise was entered into by the State with its 
bondholders which is binding upon the State. It seems to us that 
the argument in support of this petition wholly ignores the im- 
portant and vital distinction between a State and the Legislature of 
a State, and assumes that the latter is invested with supreme power 
so fur as making contracts for the State is concerned. ‘This, as we 
have seen, is an entire mistake, and that, on the contrary, the power 
of the Legislature in contracting a public debt is limited and con- 
trolled by the express terms of the constitution. It will not be de- 
nied that it is essential to the validity of any contract, whether of 
compromise or otherwise, that there should be power in the con- 
tracting parties to make the contract in question. Now, as the Leg- 
islature, in undertaking to pass the “ consolidation act,” did not 
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pursue the mode prescribed by the constitution, in which alone any 
debt of the State could be contracted, any contract based upon that 
act, whether by compromise or otherwise, purporting to fix any- 
thing upon the State as a debt which was not so before, was without 
authority and an absolute nullity. ~The whole question is one of 
power. © The very object of the constitutional provisions was to place 
restrictions upon the power of the Legislature to contract public 
debts, and to say that the Legislature could, by the act of 13th 

March, 1872, 15 Statutes, 278, commonly called the “ vali- 
64 dating act,” or by the “ consolidation act,’ neither of which 

was passed by the requisite constitutional majority, make 
that a valid debt of the State which was not so before would be to 
say that the very body whose power was intended to be restricted 
by these constitutional provisions could, by these means, evade and 
utterly disregard such restrictions. 

Again it is urged that the “consolidation act” must be regarded 
as a proposition by the State to its bondholders for a compromise of 
its doubiful rights,and that the State having received all the benefits 
must bear all the burdens of the arrangement. Without repeating 
here what we have just said as to the lack of power on the part of the 
Legislature to make any such arrangement, in so far as it involved the 
creation or acknowledgment of any new debt on the part of the State, 
we think such a view is based upon an entire misconception of the 
terms of the “consolidation act.” It was not a proposition to the 
bondholders as a class or to the holders of any particular issue of 
bonds that if they, or even a majority of them, would surrender all 
their bonds new ones would be issued to them for one-half of their 
face value with the additional advantages proposed by the act, but 
it was a proposition addressed to each individual bondholder, and 
did not even involve the necessity that such individual bondholder 
should surrender all of his bonds before he would be entitled to ex- 
change or fund any of them under the act. For example, if A held 
bonds, the validity of which has never been questioned, and also 
other bonds issued under the act to authorize a ~s for the relief of 
the treasury, he might, under the terms of the “ consolidation act,” 
have retained the former and funded the latter, as there is not a word 
in the act to prevent him from so doing. It 1s an entire mistake, 
therefore, to say that the holders of bonds were induced to fund their 
unquestioned bonds by the opportunity offered them of funding 
those which might be questioned, and thus a final composition 
was had between the State and its bondholders. There is 
nothing in the act to authorize the assumption that any 

such inducement was held out to the bondholders and cer- 
65 tainly nothing whatever to indicate that the State required, 

asa consideration for funding bonds that might be ques- 
tioned, the surrender of other unquestionable bonds. Indeed, there 
is nothing in the act to indicate that the Legislature regarded any 
of the bonds, the funding of which was therein provided for, as 
questionable obligations of the State; and, on the contrary, the only 
bonds which seem to have been so regarded—a very large amount 
of the “conversion bonds”—were “declared to be absolutely null and 
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void ;” so that it is difficult to conceive how either the Legislature 
or the bondholders could then have regarded the “consolidation 
uct” as a proposition for the compromise of doubtful claims, and 
that the surrender of unquestionable bonds should be regarded as 
a consideration for the privilege of funding those that were ques- 
tionable. When, therefore, a bondholder surrendered, for the pur- 
pose of funding, invalid bonds he parted with something which was 
of no value, and could, therefore, constitute no consideration for a 
contract, and the bonds which he received in exchange therefor 
rest upon no better foundation than those which he surrendered. 
We do not think the “lost bonds case,” 15 S. C. Reports, 224, relied 
upon by the appellants is in point. In the first place, in that case 
there was no lack of power to make the contract; and, in the second 
place, it is very manifest that the arrangement there entered into 
was entered into as a whole and asa compromise of disputed claims. 
In fact that case turned upon the question whether the arrange- 
ment there brought in question was intended as payment or satis- 
faction, or whether it was intended as mere substitution of one class 
of bonds for the other, and it was held that the intention was pay- 
ment and not substitution. 

We have carefully considered the various cases cited by uppel- 
lants decided by the Supreme Court of the United States since our 
decision in the “bond debt cases” was rendered, and we are unable 
to discover any conflict between the pvints there decided and the 

principles established by such cases ; and after a careful con- 
66 sideration of the whole matter, we can see no reason why the 
former decision of this court should be overruled. 

The judgment of this court is that the judgment of the circuit 
court in each of the cases above stated be affirmed. 


Simpson, C. J., and McGowan, A. J., concur. 
Filed November 14, 1884. 
A true copy. 
Attest: ALBERT M. BOOZER, Clerk. 
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adopted in April, 1868. 
“Tt is a historical fact,” says the Supreme Court of the 
State, 4 S. C., 450, “ that we are bound to notice that in 1868, 
' the time when the Constitution was made, the position of the 
State, as it regarded financial credit, was unfavorable. It had 
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just emerged from a war that had wasted, to a great extent, 

the property of the State in public and private hands, and had 
deranged to a serious extent the industries and occupations of 

the people. A considerable public debt existed, with no ade- 

quate means to meet demands for accruing interest, For the 

three preceding years the government of the State had been 

in a disorganized and anomalous condition. The people were 

just preparing for the institution of regular government. The 

difficulties that under the most favorable circumstances sur- 

rounded the attempts of the States of this Union to make 

available their financial credit in domestic and foreign mar- 

kets was increased by the exceptional financial political situ- 9 

ation of the State.” 
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The first session of the Legislature under the new Consti- 
tution was held in the autumn of 1868. It was composed to 
a very large extent of the same men who a few months pre- 
viously had framed the Constitution. 

By an Act approved 26th August, 1868 (14 Stat., 18), pro- 
vision was made for paying arrearages of interest on the pub- 

4 _ lic debt. 

Sec. I provided that the Governor of the State be, and he is 
hereby, authorized to borrow on the credit of the State of 
South Carolina on coupon bonds within twelve months from 
the passage of this Act a sum not exceeding one million dol- 
lars, or as much thereof as he may deem necessary to pay in- 
terest on the public debt. 3 

Sec. 5: “ The bonds authorized by this Act shall be sold at 

Y. the highest market price and: for not less than a sum to be 

4 - fixed by the Governor, Attorney General and the Treasurer, 

7 5 Whoare hereby authorized to appoint, under a commission 
signed by them some responsible bank or banker of the City 
of New York to act as Financial Agent of the State, to be ie 
subject to their direction and control.” 

In November,. 1868, bonds of the amount of $1,000,000 
were sent to H. H. Kimpton, a New York broker, who had 
been appointed Financial Agent of the State. The bonds 
were numbered from 1 to 1,000. They bore on their face the 
words, “/ssued under an Act to authorize a State loan to pay in- 
terest on the public debt.” See copy of bonds of this issue, f. 
36. The Financial Agent having reported that these words 

6 impaired the market value of the bonds, it was determined to : 
prepare a second issue of $1,000,000 and to retire and cancel | 
the first issue, f. 35. These bonds were similar to the first in 
all respects, except that the words, “/ssued under an Act ap- 
proved August 26, 1868,” were substituted for the objection- 
able words in the first issue. 

About six months after the first issue had been put upon 

es ” the market, the bonds of the second issue were sent to 

B Kimpton, and were sold by him. 

Subsequently, Kimpton succeeded in returning $550,000 

7 of the first issue. The remaining $450,000 were never 

_ received, 


At the time of the passage of the Consolidation Act, there 
was outstanding, of both issues, $1,450,000. Of these, 
$1,197,000, were in the original form. The remaining 
$250,000 had been exchanged for “Conversion Bonds” 
issued under an Act, approved 23rd March, 1869, (14 State 
241,) entitled, “An Act to provide for the conversion of 
State Securities.” 


RELIEF OF THE TREASURY BONDS. 


On the 17th February, 1869, an Act was passed, entitled, 
“An Act to authorize a Loan for the Relief of the Treasury.” 
14 Stat., 182. 

Sec. I, provides, “ That the authority be, and is hereby 
given, to borrow in accordance with the provisions of Sec. §, 
on the credit of South Carolina, on Coupon Bonds, within 
twelve months after the passage of this Act, one million dollars, 
or as much thereof as may be deemed necessary for the 
relief of the treasury of the State. Sec. 5, provides that the 
bonds might be pledged as collateral security, or sold under 
the direction of certain named officers at a price to be fixed 
by these officers.” 

In 1872, Morton, Bliss & Co., applied to the Supreme 
Court, for a mandamus to compel the Comptroller General to 
levy a tax for the payment of the interest due and to become 
due on five classes of bonds, among which were the bonds to 


pay interest on the public debt, and the bonds for the relief . 


of the treasury. 45S. C., 441. 

The validity of the bonds were assailed by the Attorney 
General, on various constitutional grounds, to which it is 
unnecessary to refer further than: to say that, the specific 
questions now raised as to the validity of these two classes of 
bonds were not then raised or passed upon by the Court. 
All the objections which were raised, were decided in favor 
of the relators, and an order was made directing the man- 
damus to issue. 

This decision (filed 23rd August, 1873, 4 S. C.,, 441) 
threatened to reduce the State Government to bankruptcy, 
and an extra session of the Legislature was called. The 
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detailed statement of the public finances and of the various 
classes of securities, which constituted the public debt. 
Among other things, he stated all the facts above recited as 
to the issue of the bonds for payment on interest on the 
public debt. Trans. folio 35. 

On the 22d December, 1873, an Act was passed (15 Stat., 
818), entitled “An Act to reduce the volume of the public debt 
and provide for the payment of the same.” 

The first Section provides that the State Treasurer is au- 
thorized and required to receive from the holders willing to 
surrender the same Y ’ * ° “the bonds 
of the State issued under the Act of August, 1868, amounting 
to $1,197,000;” ° . * “the bonds issued 
under the Act of February 17th, 1869, redeemable in 1888, 
amounting to $856,000; . . and shall thereupon 
in exchange for and in lieu-of said bonds and stocks so sur- 
rendered issue to said holders other coupon bonds or certifi- 
cates of stock as they may desire, equal in amount to 50 per 
cent. of the face value of the bonds or certificates of stock so 
surrendered, and that the bonds known as the Conversion 
Bonds, amounting to $5,965,000, and which were put upon the 
market without authority of law be, and the same are hereby, 
declared to be absolutely null and void.” 

Section 3 provides that no tax shall ever be levied to pay 
the interest or principal on any of the bonds mentioned inthe 
first Section, as long as such bonds remain outstanding in 
their present form. 

Section § provides that all coupons upon the bonds shall be 
received in payment of all taxes due the State during the year 
in which they mature, except for tax levied for the public 
schools. 

Under this Act bonds and coupons to the amount of 
$8,792,779 were surrendered, f. 39, p. 22, and consols to the 
amount of $4,396,290 were issued in lieu thereof. 

Among the surrendered securities’ were: First issue In- 
terest Bonds, $211,000; second issue Interest Bonds, $835,- 


15 000; Relief of Treasury Bonds, $849,000. 


Jn May, 1875 (f. 30), the Yonkers Savings Bank of New 


Governor immediately sent a message to the House, giving a 


York surrendered to the Treasurer under this Act the follow- 
ing securities : 


meuel of ‘Tremsury Boads.. ......-c« «Soe 
OS Ee ee ee 
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$237,530 
They received inexchange Consols. . . ... . 118,765 


As the Land Commission Bonds were admittedly valid, 
they paid for their contract at least $16,000 by the surrender 
of valid securities to that amount. 

In October, 1875, Levy & Borg surrendered to the Treas- 
urer, f. 31, the following securities named in the Act: 


Bonds for redemption of Bills Receivable. . . . . . 3,000 
Bonds payment Interest Public Debt... . . . . «43,000 
ee er ee a ee a oe are 

52,210 

They received Consols in exchange, $26,105. 

Of the securities surrendered $4,540 were unquestionably 
valid. They therefore paid for their contract at least 50 per 
cent. of that amount, or $2,270. 

The Consolidation Act was regarded as a final settlement 
of the State debt, until 1877, and interest was regularly paid 
on all the “ consols ” issued under the Act of 1872, until the 
year 1877. 

On the 8th June, 1877, 16 Stat., 318, a joint resolution was 
adopted ‘by the Legislature of the State which provided a 
commission to make an investigation of the entire amount of 
consolidated bonds and certificates of stock which had been 
issued under the Act of 1873, and report upon such indebted- 
ness. This commission was directed to enquire and report. 
First. What was the entire amount of consolidation bonds and 
stocks issued ? Second. Whether there were vouchers in the 
treasurer's office in the shape of canceled bonds, &c., for 
which the Consolidation Bonds and Stocks were issued to 
the amount required by the terms of the Consolidation Act. 
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Third. Whether such vouchers, canceled bonds, coupons, &c., 
had been issued in accordance with law. Fourth. Whether 
such canceled bonds were amongst those which were author- 
ized to be consolidated by the terms of the Consolidation Act? 

In due time the Commission submitted an elaborate report, 
accompanied with various schedules, that called No. 6 being 
intended to represent the Consolidation Bonds and Certificates 
“ affected by vouchers which in their judgment were not issued 
in accordance with law and authorized to be consolidated by 
the Act of 1872. Thereupon the Legislature, without either 
affirming or disaffirming the conclusions of the bond Com- 
mission, so far as the validity of the bonds and stocks men- 


tioned in Schedule 6 were concerned, passed a joint resolution 


providing a mode of ascertaining the debt of the State and 
liquidating and settling the same. 16 Stat., 669. 

That: resolution in its first section, provides for the estab- 
lishment of.a Court of Claims, which, “ shall have jurisdic- 
tion to hear and determine any case or cases made up or 
brought to test the validity of any of the consolidated bonds, 
coupons and certificates of stock or any of the various classes 
ofthem mentioned in the report of the bond Commission as 
resting in vouchers not issued in accordance with law and 
authorized to be consolidated by the Act of 1873, and also 
as not issued in accordance with law and further designated 
and described in Schedule 6, of said report. In Sec. g it is 
provided, that the Attorney General and his associates, with 
the consent of the creditors of this State, or so many of them 
as shall be necessary, may make up.a case or cases to be 
heard and determined in said Court, in which, if practicable, 
the State shall be defendant, to test the validity of said Con- 
solidated Bonds and Coupons and Certificates of Stock 
mentioned in said Schedule 6, bringing before the Court the 
various class of vouchers, which, it is alleged in the report 
of the said Commission impair the validity of the said Con- 
solidated Bonds, Coupons, and Certificates of Stock or any of 
them. In pursuance of the provisions of the resolution, 
actions on the coupons of the various classes of bonds, men- 
tioned in said Schedule 6, were brought before the Court of 
Claims, and the majority of that Court rendered their judg- 
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ment in favor of the State. From that judgment appeals 
were taken to the Supreme Court of the State. 

The decision of the Supreme Court is reported in 12 S. C., 
202, with the title of the Bond Debt Cases. 

That Court overruled all the objections to the Consolidated 
Bonds specified in Schedule 6, except the objection to the 
second issue of bonds to pay interest on the public debt. As to 
these bonds it held: 

1. That the Governor was not restricted by the Act, to the 
issue of $1,000,000 in bonds, but to the issue of such an 
amount of bonds as would realize $1,000,000 in money. 

2. That after there had been one issue of bonds under this 
Act, there was no authority for another and subsequent 
issue under the same Act. 

As to the “relief of the treasury bonds,” it held that the 
Act under which these bonds were issued, violated the con- 
stitutional limitation, Sec. 7, Article IX, which provides that 
“‘for the purpose of defraying extraordinary expenditures, 
the State may contract public debts, but such debts shall be 
authorized by law for some single object to be specified 
therein. (1.) In that it purports to create a debt which was 
not for the purpose of defraying extraordivary expenditures ; 
and (2.) In that the debt is not authorized for some single 
object distinctly specified therein. 

The judgment of the Court was: 

t. That all the bonds issued under the Act of 22nd Dec., 
1873, are valid obligations of the State of South Carolina, 
except as follows: | 

Ist. Such as were issued in exchange for bonds issued 
under the Act, entitled an Act to authorize a loan for the 
relief of the treasury, or for the coupons of such bonds. 

2nd. Such as were issued in exchange for the second issue 
of bonds, under an Act entftled, “‘An Act to authorize a 
State loan to pay interest on the public debt,” or the 
coupons of such bonds. 

3rd. If any consolidation bond rests wholly upon any of the 
objectionable classes of bonds or coupons just mentioned, 
then it is wholly void, but if it rests only in part upon such 
objectionable bonds and coupons, then it is only void to the 
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extent which it does rest upon such objectionable bonds or 
coupons, and for the balance it is a valid obligation of the 
State. 

The State accepted this decision as final, and on the 23rd 
Dec, 1879, passed an Act for the settlement of the consoli- 
dated debt of the State in accordance with it. 

The holders of these bonds not having accepted the pro- 
visions of that legislation, it is unnecessary for us to do more 
than to say that we adopt as a part of this statement, para- 
graph III, of defendant’s answer, Trans. folios, 22-25, which 
gives a detailed and correct statement of the legislation and 


<¥ 


_ all that was done under it. 


In December, 1882, Louis D. DeSaussure, the plaintiff in 
error, who held two of the bonds issued to Levy & Borg and 
also one of the bonds issued to the Yonkers Savings Bank, 
tendered the said coupons to the defendant in error, the 
County Treasurer of Charleston County, in payment of his 
taxes for the fiscal year in which the coupon matured. The 
Treasurer refused to receive the coupon on the ground that a ~? 
he was prohibited by the provisions of the Tax Act from re- | 
ceiving these coupons, and the plaintiff thereupon paid to the 
Treasurer under protest the amount of his tax in legal tender 
notes of the United States, and in pursuance of the provisions 
of an Act of the Legislature approved 24th December, 1878, 
entitled “An Act to facilitate the collection of taxes” (16 
Stat., 185), commenced this action. 


PLEADINGS. 


The complaint sets out the Act of 22d December, 1873; the “ 
surrender by Levy & Borg and the Yonkers Savings Bank of 
the bonds and coupons enumerated in the Act; the issue to 
them in exchange therefor of Consolidation Bonds; that upon 
each coupon of said bond was the following endorsement: | 
“ Receivable in payment of all taxes, except school tax ;” that i 
the plaintiff in 1878 became the holder and owner of certain 
of the bonds issued to Levy & Borg and the Yonkers Savings 
Bank and all the coupons thereto annexed ; that the State, by 
the Act to raise supolies and make appropriations for the fis- 
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cal year commencing November tst, 1888, had prcehibited the 
County Treasurers from receiving said coupons in payment of 
taxes; that the Act was repugnant to Art I, Sec. to of the 
Constitution of the United States; that on the 18th Decem- 
ber, 1882, the plaintiff tendered to the defendant, he being the 
Treasurer of Charleston County, said coupons in part payment 
of his taxes; that the Treasurer refused to receive them, be- 
cause forbidden to receive them, by the Act; the payment 
under protest in pursuance of the Act of 24th December, 1878, 
to facilitate the collection of taxes, and demanded judgment 
for the amount so paid. 


THE ANSWER. 


Sets out the Joint Resolution of 1877 to raise the Bond 
Commission; the proceedings of the Commission; the crea- 
tion of the Court of Claims; the proceedings before the said 
Court in the actions therein instituted; the judoments of the 
Court in favor of the State; the appeals from these judgments 
to the Supreme Court; the judgment of that Court as herein- 
before set out; the appointment of a Commissioner to ascer- 
tain and establish the exact percentage and amount of inva- 
lidity of each and every consvulidated bond and certificate of 
stock in accordance with the principles laid down in the de- 
cision of the Supreme Court of the State; the duty imposed 
upon the Commissioner at least once in each month to make 
a detailed report to the State Treasurer, setting forth by their 
numbers the Consolidated Bonds, Coupons and Certificates of 
Stock investigated by him during the previous month, whether 
the same under the decision be wholly valid or partially in- 
valid, and where partially valid the exact percentage, amount 
and character of the invalidity; the provision of the Act that 
every holder of a consolidated bond reported as partially in- 
valid should have the right to surrender to the State Treas- 
urer for cancellation such bond, and upon such surrender to 
receive from the State Treasurer a new bond egual tn amount 
to the exact amount of the valid portion of such bond, and 
which bond shall have the benefits of all provisions of the 
Act of 22d December, 1873, and be in every respect similar 
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to the old bonds, except that they should be colored brown, 
and known as “ Brown Consols.” 

That by a Joint Resolution approved gth February, 1882, 
it was resolved as follows: 


“ Whereas, the Consol Bonds bear upon their face the con- 
tract of the State to receive the coupons of the same for 
taxes ; 

“And, whereas, from the fact that the Green Consols out- 
standing are more or less tainted with invalidity, varying with 
each security (which has been established by the Courts and 
acquiesced in by the holder), the coupons from this class of 
bonds cannot be received by the Tax Collector, but can only 
be paid at the State Treasury, where access to the registry 
permits the amount of invalidity in each coupon to be ascer- 
tained: Now, therefore, in order to hasten the process now 
going on of the conversion of Green Consols into Brown Con- 
sols, which latter represent the unquestioned debt of the State, 
and the coupons from which are now being received in pay- 
ment of taxes: 

“Be it Resolved, That on and after the first day of January, 
eighteen hundred and eighty-three, the interest upon the 
Green Consol Bonds and Stocks of the State shall not be paid 
at the Treasury until said securities have been converted into 
Brown Consol Bonds and Stocks.” | 


IV. Defendant, further answering Paragraphs II and III of 
said complaint, admits that on the tenth day of October, 1875, 
the State Treasurer received from Levy & Borg bonds and 
coupons of the class enumerated in the “ Consolidation Act,” 
approved December 22, 1873, amounting in the aggregate to 
fifty-two thousand two hundred and ten ($52,210) dollars; and 
issued in exchange therefor fifty-two (52) Consolidated Bonds, 
each of five hundred ($500) dollars, and one certificate of Con- 
solidated Stock for one hundred and five ($105) dollars, being 
50 per cent. of the face value of the bonds and coupons so sur- 
rendered, as alleged in Paragraph II of said complaint. 

That among the Consolidated Bonds so issued to the said 
Levy & Borg, were bonds designated by the numbers 850 and 


’ 
a 


851, which are in the form set forth in Paragraph III of said 
complaint. 

But this defendant, further answering, alleges that among 
the bonds and coupons so surrendered by the said Levy & 
Borg to the State Treasurer, amounting in the aggregate to 
the sum of fifty-two thousand two hundred and ten ($52,210) 
dollars, were the following: 


Certain bonds endorsed “Issued under Act approved 
August 26, 1868,” being a second issue under “An Act to 
authorize a State loan to pay interest on the public debt,” 
approved August 26th, 1868, amounting in the aggregate to 
forty-two thousand dollars. . . ..... + « - $42,000 

And coupons attached to the said bonds amounting 
in the aggregate to five thousand six hundred and 
a a ee er ere a eee ee 
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That the bonds and coupons last aforesaid so surrendered 
by the said Levy & Borg were not, under the aforesaid 
decision of the Supreme Court of South Carolina, valid obli- 
gations of the State, but were null and void, and did not 
constitute a good and valid consideration for the consolidated 
bonds and certificate of stock issued in exchange therefor, of 
which the bonds Nos. 850 and 851, mentioned in the com- 
plaint, are two, are without consideration, and void to the 
extent to which they rest upyn such void bonds and 
coupons so surrendered. 

The answer admits the surrender by the Yonkers Savings 
Bank of certain securities enumerated in the Act of 
December, 1873, and the issue of consolidated bonds and 
stocks, but claims that among the securities so surrendered 
were relief of the treasury bonds which were void and not a 
good and valid consideration for the consolidated bonds, 
which it claims were void to the extent to which they rested 
upon said bonds, 

Further alleges that the holders of the bonds, the coupons 
of which were tendered, did not bring the same before the 
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Special Court of Claims, and never surrendered the same to the 
Commissioner, or the Comptroller General, or the State Treas- 
urer, to ascertain and establish the exact percentage and amount 
of the invalidity of the said bonds, as provided by law, and have 
never received new consolidated bonds, equal in amount to 
the valid portions of said bonds, as provided by law, known 
as Brown Consols. 

States that the Act to raise supplies and making appropria- 
tion for the fiscal year, commencing November Ist, 1881, pro- 
vides that the taxes levied thereby, shall be paid by the 
following kinds of funds and no other: gold and silver coin, 
United States currency, National bank notes, and coupons 
‘which shall become payable during the year 1882, on the 
valid consolidated bonds of the State known as “ Brown 
Consols ;” Provided, however, The jury certificates and the 
per diem of State witnesses in the Circuit Courts shall be 
received for County taxes, not including school taxes. 

Defendant denies that said Act is repugnant to Article I, 
Section 10, of the Constitution of the United States. 

This case came on to be heard at the February Term of the 
Court of Common Pleas for Charleston County, before the 
Honorable J. B. Kershaw, Presiding Judge, and a jury duly 
empanelled to try the said case, when the tollowing pro- 
ceedings were had: 


The plaintiff offered testimony, printed in Trans. of Record, 
which was submitted to the jury; the defendant offering no 
testimony. 


The plaintiff requested the Presiding Judge to charge as 
follows : 


That the provisions of the Act of 22d December, 1873, were 
in the nature of proposals to the creditors of the State, and 
when the consolidation bonds were issued under said Act, 
and taken by the creditors, a contract was consummated 
between them and the State, as fully as if all the provisions of 


the Act had been embodied as express stipulations in the 
most formal instrument signed by the parties. 


But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and man- 
ner except. 


IT. 


That the pledge that the coupons of the bonds so issued 
should be received in payment of all taxes due the State 
during the year in which they matured, ‘except for the taxes 
levied for the public schools, formed a part of the contract, 
and was the security offered to the creditors. That the Act 
of the Legislature of South Carolina entitled, “An Act to 
raise supplies and make appropriations for the fiscal year 
commencing November Ist, 1881,” in so far as it prohibited 
the County Treasurer from receiving the coupons of the con- 
solidated bonds referred to in the complaint, in payment of 
taxes levid by the Act is repugnant to Article I of the Consti- 
tution of the United States. 


But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and 
manner except. 


ITI. 


That the validity of the bonds for the relief of the Treasury, 
issued under the Act of 1869, which were surrendered to the 
State by the Yonkers Savings Bank in May, 1875, must be 
determined according to the law as it was judicially con- 
strued to be in the case of Morton, Bliss & Co. vs. the Comp- 
troller-General, and were valid obligations of the State. 

That the decision subsequently made by the Supreme 
Court of the State in the State Bond Cases, cannot receive a 
retroactive effect, without impairing the obligation of con- 
tracts long before entered into. 
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But the said Circuit Judge did then and there refuse so to 
charge, to which retusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and 
manner except. 

, IV. 

That by the Act of August 26th, 1868, the Governor of the 
State wes authorized to borrow on the credit of the State, 
on coupon bonds, within twelve months from the passage of 
the Act,a sum not exceeding $1,000,000, or as much thereof 
as he might deem necessary to pay interest on the public 
debt. 

That the Governor was invested with full discretion, and 
was clothed with full authority, in determining the necessity 
for the issue of the bonds, the mode of their issue and the 
amount of bonds to be issued, in order to raise the sum of 
money required; and dona fide holders for value of the bonds 
issued by him or ofthe coupons of such bonds, had no means 
of knowing in what manner the Governor exercised this dis- 
cretion, and they cannot be affected by any abuse of author- 
ity by him. 

But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and 
manner except. 

V. 

That by the recital on the face of the bonds, that they were 
issued under the Act approved August 26th, 1868, the State, 
as against a dona fide holder for value, was estopped from dis- 
puting the truth of such representation. 

But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and man- 
ner except. 

VI. 

That the Legislature having, with a full knowledge of all 
the facts connected with the alleged over-issue of the bonds 
for the payment of interest on the public debt, authorized the 
funding of the said bonds, has waived said objections and val- 
idated the bonds. 
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But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the plaintiff, in due form and manner 


except. 


VIL. 
.' 

That the settlements made between the State and the Yon- 56 
kers Savings Bank, of New York, in May, 1875, and between 
the State and Levy & Borg on 13th October, 1875, were such 
compromises of doubtful rights as are sufficient foundation for 
an agreement and consideration for a contract; and the va- 
lidity of the new bonds issued to the Yonkers Savings Bank 
and to Levy & Borg rests upon these contracts and compro- 
| mises, and not upon the validity of the surrendered and can- 
celled securities. 


But the said Circuit Judge did then and there refuse so to 
charge, to which refusal the counsel for the plaintiff did then 
and there, on behalf of the said plaintiff, in due form and man- 


@« 


ner except. 


VIII. 


That the settlement made in May, 1875, between the State 
of South Carolina and the Yonkers Savings Bank was a unity, 
and the State cannot set it aside in part while it retains the 
Land Commission Bonds surrendered by the Yonkers Savings 


Bank at the time said settlement was made, and the same rule 58 
applies to the settlement between the State and Levy & Borg 
of October, 1875. 
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But the said Circuit Judge did then and there refuse so to 
{ charge, to which refusal the counsel of the plaintiff did. then 
and there, on behalf of the said plaintiff,in due form and man- 

ner except. 


IX. 


Because the Presiding Judge having charged the jury as 59 
follows: 


“Under the present condition of the law affecting this case, 
as determined by the Supreme Court and the legislation con- 
nected therewith, you are directed on the pleadings and the 
evidence submitted to find a verdict for the defegdant.” 


Whereupon the said counsel for the plaintiff did then and 
there, on behalf of the said plaintiff, except to the aforesaid 


60 opinion, decision and instruction in these words: “ Under the 
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present condition of the law and the legislation connected 
therewith, you are directed on the pleadings and the evidence 
submitted to find a verdict for the defendant,” to the said jury, 
of the said Circuit Judge, and to the whole thereof, and in- 


‘ sisted on said several matters so offered in evidence as suf- 


ficient to sustain said action on the part of the said plaintiff, 
and to entitle him to a verdict. . 

And did, also, then and there except to the direction of the 
said Judge, as contained in ‘the said charge to the said jury, to 
find a verdict on the pleading and evidence submitted for the 
defendant. 

The jury having found a verdict for the defendant, and 
judgment having been entered thereon, the plaintiff appealed 
to the Supreme Court of the State on the following grounds : 

1. Because his Honor refused the several instructions 
prayed for by the plaintiff. 

2. Because his Honor erred in directing the jury on the 
pleadings and evidence in the case to give a verdict for the 
defendant. 

The case was heard upon these exceptions at the April 
Term, 1884, and a judgment rendered affirming the judgment 
of the Circuit Court. 


ASSIGNMENTS OF ERROR. 


I. 


Because the Supreme Court of the State sustained the 
refusal of the Circuit Judge to grant the several instructions 
prayed for by the plaintiff. 


“ 
me 


Because the Supreme Court of the State sustained the direc- 
tion of the Circuit Judge to find a verdict on the pleadings 
and evidence in this case for the defendant. 


3. 


Because the provisions of the Act of 22nd December, 1873, 
were in the nature of proposals to the creditors of the State, 
and when the Consolidation Bonds were issued under said 
Act and accepted by the Yonkers Savings Bank and 
Levy & Borg a contract was consummated between each 
of said parties and the State as fully as if all the provisions of 
the Act had been embodied as express stipulations in the 
most formal instrument signed by the parties. 

That the pledge that the coupons of the bonds so issued 
should be received in payment of all taxes due the State 
during the year in which they matured, except for the taxes 
levied for the public schools, formed a part of the contract, 
and was the security offered to the creditors. That the Act 
of the Legislature of South Carolina entitled “ An Act to raise 
supplies and make appropriations for the fiscal year com- 
mencing November Ist, 1881,” in so far as it prohibited the 
County Treasurer from receiving the coupons of the Consol- 
idated Bonds referred to in the complaint in payment of the 
taxes levied by said Act, is null and void, as repugnant to 
Article I, Section 10, of the Constitution of the United 
States. 


ARGUMENT. 


I. 


The decision in the Bond Debt Cases, 12 S. C., is not a 
judgment of the Supreme Court of South Carolina, constru- 


.ing the Constitution and laws of the State, which without re- 


gard to its own opinion upon the questions involved, this 
Court is bound to adopt and apply in the present case. It is 
a decision upon the very bonds here in suit, pronounced after 
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the controversy arose and between other parties. It was not 
a rule previously established so as to have become recognized 
as settled law, and which of course all parties to transactions 
afterwards entered into would be presumed to know and to 
conform to. It was made after the Relief of the Treasury 
Bonds, the Bonds for payment of interest on the public debt 
and the Consolidated Bonds had all been issued and were in 
the hands of dona fide holders. 

Carroll County vs. Smith, 111 U. S., 561. 


AS TO VALIDITY OF SECOND ISSUE OF BONDS 
TO PAY INTEREST ON PUBLIC DEBI. 


IT. 


The constitutionality of the Act under which these bonds 
were issued has been affirmed in the following cases: 
Morton Bliss vs. Comptroller General, 4 S. C., 430. 
Bond Debt Cases, 12 S. C., 285 
DeSaussure vs. Gaillard, 21 S. C., 560. 


ITT. 


The only question open is as to the construction of the Act. 

In the Bond Debt Cases, 12 S. C., it was held that the Act 
did not limit the amount of bonds to be issued to $1,000,000, 
but limited the amount to be raised to that sum. 

The same view is taken in 21 S. C., 560. 

This point may also be regarded as settled. 


In 12 S.C. the Second Issue was declared invalid, because 


there was no authority for a second issue. 


“The proposition which disposes of the question is that after the 
Governor had fixed the whole amount to be raised and had actually is- 
sued it, the whole intention of the Act was carried out and the author- 
ity it conferred was spent.” 


In 21 S.C., 578, the Court says: 
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and therefore that the bonds of that issue never did constitute valid ob- 
ligations of the State. * ° The question is not whether, under 
the peculiar phraseology of the Act, the Governor was limited to the is- 
sue of bonds to the amount of one million of dollars, or whether he might 
not have issued as many bonds as would be necessary to raise that 
amount of money, provided he should deem such an amount necessary 
to pay that interest on the public debt, but the question is whether after 
having made one issue of a million of dollars in bonds he had any authority 
sir or eight months afte rwards to make a second issue Of the same amount for 
the PUr pose of retiring the first SRE on accoun of SOM objectionable words 
used in the bonda of the first issue, the undisputed testimony showing that to he 
the sole object of the second issue.” | 


There is clearly a variance between the first decision and 
the second. The first holds that after the Governor had once 
determined that a certain sum was necessary he could not 
afterwards increase that sum if he was satisfied that his 
calculation was erroneous, p. 300; or that having once deter- 
mined the number. of bonds requisite to raise the amount 
required to pay the interest on the debt, and actually issued 


them, he could not make a second issue, if the first failed 


to realize as much as was expected, his authority having been 
exhausted. 

The second holds that he had no authority to make a 
second issue for the purpose of substituting it for the first 
issue, and that this was the sole object of the second issue. 

It is scarcely necessary to point out that this is not a ques- 
tion between the State and its agent, but between the State 
and dona fide holders of the bonds of the State. 

The authority given to the Governor was to borrow on the 
credit of the State, within twelve months, such a sum as he 
might deem necessary to pay interest on the public debt, not ex- 
ceeding $1,000,000. 

There are two express limitations in the power: 

1st. The loans must be made within twelve months. 

2nd. The sum borrowed is not to exceed $1,000,000. 

It is not pretended that either of these restrictions were 
violated. 

Was the Governor impliedly restrained from making more 
than a single issue ? 


“It is quite clear that there is no shadow of authority for this issue, 


74 


20 


Such implication certainly cannot be deduced from any 

language used in the clause of the Act which confers the 
tp power, or in any other clause. 
a If, on the other hand, we look to the purpose of the Act, 
ait it seems impossible to escape the conclusion, that the power 
; ’ was intended, within the restrictions already referred to as to 
| time and amount, to be a continuing power. 


peg to “ 


: 76 Itis true that the amount of interest to be“paid on the 4 
a public debt might be ascertained from the books of the Treas- 
ee ury by a simple arithmetical calculation, if the books and 
a , vouchers of the Treasury were properly kept, and had escaped 
en the destruction of Columbia by Sherman's army. But there 
a; is no evidence of this, and there was manifestly some cogent 
vss 


reason why the precise sum to be raised was not fixed by the 
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Act, but was left to the determination of the Governor. 
But if the amount to be raised was a fixed and definite 
m7 sum, it is quite clear that the amount which the bonds would 
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bring on public sale was very uncertain; and the Governor 
could not possibly ascertain, except by actual experiment, 
how many bonds would be needed to raise the amount he | 
deemed necessary to pay the interest on the public debt. 
This would be a difficult problem to solve, even where the 
bonds to be put uponthe market were the bonds of a State 
having a stable government, and an established credit. But 
the bonds to be issued under this Act were the first obliga- 
tions of a government created under Acts of Congress, which 
7g one of the great political parties in the country still consid- 
. ered revolutionary and void, and of a State which had just 
bs emerged from a war that had wasted, to a great extent, both 
: public and private property, and had seriously deranged the 
industries and occupations of the people. : 
It is not conceivable that the Legislature intended, under A 
these circumstances, to deprive the Governor of the power to 
correct any error he might make as to the number of bonds 
required, and thus put it out of his power to pay the interest 
on the public debt, at a time when it was of the greatest im- 
portance to the State to make its financial credit available. 
79 Whether then we look to the language of the Act, to its 
object, or to the circumstances which accompanied and influ- 
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enced its passage, we will find no ground for limiting the 
Governor's power to a single issue. 

It is clear that if one wishing to purchase one of these 
bonds had examined the Act, he would have ascertained that 
the Governor had a right to issue two millions of bonds from 
time to time, within one year after the passage of the Act, if 
in his judgment two million of bonds were necessary for the 
purpose declared in the Act. 

If this power existed, any loss occasioned by the irregularity 
oreven fraud of the Governor in exercising the power with 
which he was clothed must fall upon the State. 

Bond Debt Cases, 12 S. C., 273. 
Lardner vs. Murray, 2 Wall., 110. 


In cases where the power is given by a written authority, 
the law is thus stated by Judge Story: “If the written au- 
thority apparently justifies the act, it is no objection that the 
agent has secretly applied the authority to other purposes 
than those for which it was given; as if, having an authority 
to make notes in the principal's name in managing his busi- 
ness, the agent should make such notes for secret purposes of 
a different nature, which could not be known to other persons 
dealing with him.” 

Story on Agency, (Ed. 1851,)§ 73, and cases there cited. 


If in the instrument authorizing the act a general discretion 
is reposed, the act of the agent, however indiscreet, becomes 
obligatory, unless indeed there be such gross misconduct as 
amounts to a fraud upon the principal, and that misconduct ts 
known to the party contracting with the agent. 

Story on Agency, (Ed. 1851,) § 165. 


The power and discretion given to the Governor in this Act 
were the power and discretion of the Legislature itself, and 
the State can no more escape the results of the acts of the 
Governor, under the authority thus transferred to him, than 
she could have avoided the payment of the bonds, had both 
issues been necessary to raise one million of. dollars in the 
opinion of the Legislature as expressed in the Act duly passed 
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by it, unless the purchasers of the bonds knew that the Gov- 
ernor was guilty of gross misconduct in the exercise of his au- 
thority. 

To impose upon the purchaser of every bond of either issue, 
the duty, for the neglect of which he should lose his money, 
of examining into the affairs of the State to ascertain whether 
the Governor had properly exercised his discretion, would de- 
stroy the very object of the Act, and render any exercise of 
authority under its provisions impossible, and the bonds, if 
issued, absolutely valueless. 

In the language of Mr. Justice Cowen, in North River 
3ank ws. Aymar, “the rule presupposes a degree of capacity 
to look into the affairs, and even the private intentions of 
others, which no human being possesses.” 


3 Hill’s Reps., (N. Y.,) 262, e¢ seg. 


In the case last cited Judge Cowen was discussing the 
authority of an agent to pay bills drawn upon the principal by 
other agents “as occasion may require,’ and other similar 
provisions, and it was in considering the effect of words 
expressing a discretion to be exercised by the agent, or even 
a condition upon the exercise of the power, that Judge Cowen 
used the words above cited. 

The Act under which the Governor acted, authorized him 
to issue bonds, in effect, as occasion might require, the lan- 
guage of the Act being “such a sum as he might deem neces- 
sary,” &c., &c.; and the language cited applies with peculiar 
force to a case in which all the affairs of the State, as well as 
the secret intentions of the officer charged with the duty of 
carrying out her law, were to be the subject of the closest 
scrutiny and the most searching investigation, before one 
purchasing her coupon bonds on the market could safely 
invest his money. 


IV. 


But even if there was no authority to issue the second mil- 


87 lion of bonds, the State is yet bound for their payment. 


There can be no doubt but that the State was bound for the 


trig, lt 


first issue. Now of this issue, $550,000 were extinguished 
by the sudstetution for them of $550,000 of the second issue. 
In discussing this very question, as applicable to these 
bonds, the Supreme Court of South Carolina uses this lan- 
guage: “ The Legislature, under the provisions of Section 
10 of Article IX (Appendix, “ Extracts from Constitution’), 


s 
i “might have provided by law for the substitution of one set of 

4 bonds for another, and possibly might have authorized the 88 
r | Governor to do so.” (Whaley vs. Gaillard, 21 So. Ca, 574.) 


And the Court say, also, that “ the question is, whether, after 
having made one issue of a million of dollars in bonds, he 
had any authority, six or eight months afterwards, to make a 
second issue of the same amount for the purpose of retiring 


the first issue, on account of some objectionable words used 
in the bonds of the first issue, the undisputed testimony showing 
that to be the sole object of the second issue.” 

This means substitution or conversion. 

It has been held by the Supreme Court of South Carolina, gg 


~ in Morton, Bliss & Co. vs. the Comp. Gen., 45S. C., 430, and 

= : . —" ; 
: in the Bond Debt Cases, 12 S. C., 203, that an Act permit- 
ting the exchange or conversion of outstanding bonds and 


stecks into new bonds, authorizes no new debt, and conse- 
quently bonds issued under such an Act are not within the 


constitutional provision that an Act creating a public debt 
shall not take effect “‘ until passed by a vote of two-thirds of 
each branch of the General Assembly, to be recorded by yeas 
and nays in the Journals of each House respectively.” 


V. 

If, then, the Legislature could have provided by law for 
this exchange of one security for another—that is, could have 
t delegated to its agent the power to effect such exchange—it 
would seem that it could also, as in other cases involving the 
relations of principal and agent, ratify and confirm the Acts 
) which it could thus have authorized. 
| In Morton, Bliss & Co., vs. Comp. Gen., 4 5. C., 471, it was 
held that an Act waiving conformity as to a matter within the 
: discretion of the Legislature, need not be passed by the two- 9 
thirds vote of that body. 
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The Legislature has twice recognized these bonds—ratified 
them—validated them—and consequently has ratified and 
validated the acts of the agent of the State who issued them, 
as if originally these acts were done with full authority of 
law. , 
The Validating Act, passed March 13, 1872 (Appendix), 
expressly did this, and the Consolidation Act, passed Decem- 
ber 22, 1873, (Appendix,) was also a distinct and positive 
ratification. 

This consolidation was authorized and directed by the 
Legislature, with all the facts before it—and in the first sec- 
tion of the Act the bonds are specified and recognized with 
‘distinctness—“ the bonds of the State tssued under the Act of 
August 26, 1868, amounting to eleven hundred and ninety-seven 
thousand dollars ($1,197,000),” this being the exact amount of 
both issues outstanding in their original form. For the. fund- 
ing of the other interest bonds which had been exchanged 
for “ Conversion Bonds” provision was made in another part 
of the Act. 


VI. 


Again, it is certain that of the $2,000,000 of these bonds, 
$1,000,000 were valid obligations of the State, and she could 
have recognized the bonds and protected the holders in two 
ways—she could have arbitrarily selected certain bonds to 
the specified amount and recognized those only, or she could 
have paid on all pro tanto, provided the aggregate did aot ex- 
ceed the $1,000,000. | 

The Consolidation Act of 1873 was the adoption of the 
latter alternative. It offered the holders of these bonds fifty 
cents on the dollar, and the claim against the State was so 
reduced below its original limits. 

This Act was, therefore, not only the recognition and ratifi- 
cation of the acts of her agent, but was, at the same time, the 
settlement of the indebtedness created by those acts. 

Again: It has been repeatedly held in this Court that the 


g5 ‘recital in a municipal bond of facts which the corporate 
officers had authority by law to determine and to certify, estops 
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the corporation from denying those facts, but a recital therein of 
facts which the corporate officer had no authority to deter- 
mine, does not estop the corporation. 

Dixon vs. Field, 111 U. S., 83. 

Wainut vs. Wade, 103 U. S., 694. 

Buchanan vs. Litchfield, 102 U. S., 280. 


These cases, and many others, have arisen upon Statutes 
authorizing the issue of municipal bonds, upon certain condi- 
tions, and when certain prescribed formalities have been 
observed. 

Now it will be observed that the only condition imposed 
upon the authority of the Governor to “ borrow money on 
the credit of the State ”"—not to issue bonds—was that he 
should determine the one fact that the sum he proposed to 
borrow was necessary. 

It seems to be unnecessary to argue the proposition that 
the fact that bonds were issued in pursuance of the provisions 
of the Act, and were signed by the Governor, is as strong to 


. create the estoppel as the most formal recital in the bonds, 


that the amount to be borrowed was, in the opinion of the 
Governor, necessary to pay the interest on the public debt. 


VII. 


AS TO THE VALIDITY OF THE BONDS FOR THE 
RELIEF OF THE TREASURY, (ACT OF 177TH 
FEBRUARY, 1869.) 


Were these bonds issued for the purpose of defraying ex- 
traordinary expenditures? If so, they are within the pro- 
visions of the Constitution and are valid. 


Every possible presumption is in favor of the validity of 
the Statute. 

Sinking Fund Cases, 99 U.S., 718. 

Ogden vs. Saunders, 12 Wheat, 270. 
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Who were the proper judges of the existence of extraordi- 
mary expenditures and the need for defraying them? The 
Legislature without doubt. Tiat body alone has authority 
to raise money; to expend public money; to levy taxes; to 
make appropriations. This is the legislative function, and % 
exists nowhere in any other department of the Government. 
Whether the emptiness existed; whether there was a neces- 
sity for its replenishment; whether such relief could be 
afforded in any other than the given manner; whether the 
sale of the bonds was a pressing necessity which could not 
be otherwise delayed; whether such relief called for an ex- 
traordinary expenditure, and the creation of the debt there- 
for—were circumstances and facts within the exclusive knowl- 
edge of the Legislature, and within its exclusive judgment, 
This judgment when expressed is final. 

Lynde vs. County, 16 Wall, 13. 

Marcy vs. Township, 92 U. S., 637. = 
Commr’s. vs. January, 94 U. S., 205. 
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The Legislature not only passed the Act of 1869, declar- 
ing it for the relief of the Treasury, and thereby declaring 
that it was for an extraordinary expenditure, and that such 
expenditure was necessary, but in 1872, (15 S. C., Statutes 
at Large, 278,) they again considered the matter and declared 
the Act valid. 
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The Courts are bound to presume the existence of circum- ~ 
stances necessary to support an Act and give it validity, if 
such circumstances are necessary. 

Wellington vs. Petitioners, 16 Pick., 96. 


The exercise of authority by the Legislature carries with 
it the presumption that the facts upon which the Act was ex 
ercised, had been ascertained by the Legislature, and that it 

103 acted within the sphere of its authority. 
Judson vs. Plattsburg, 3 Dillon, 182. 


ies ie 


Every possible presumption is in favor of the validity of 
the Statute, and this continues until the contrary is shown 
beyond a rational doubt. One branch of the Government 
cannot encroach on the domain of another without danger. 
The safety of our institutions depends in no small degree on 
a strict observance of this salutary rule. 

The Sinking Fund Cases, g9 U. S., 718. 


4. 


The circumstances surrounding this case are a striking 
proof of the wisdom of this rule. 

The Legislature of South Carolina, in 1868-69, was 
placed in an abnormal and difficult situation. 

The whole State Government after passing through a dis- 
astrous war and a period of military control, had been re- 
constructed ; an entirely new condition of things existed. A 
large majority of the Commonwealth had been just invested 
with the right of suffrage. A large part of the property of 
the State had been destroyed. The lands during the pro- 
cess of change from the old system to the new had de- 
preciated. The mode of levying taxes—the collection of the 
tax when levied——the objects, and needs and plans of expen- 
diture of public money, all were changed. The whole 
financial situation was disturbed and confused. New men as 
well as new measures were engrossing public affairs. Under 
such circumstances the Legislature was acting, and in the 
opinion of the Legislature, relief of the treasury was impera- 
tively required. This relief could not be afforded in the 
mode suited to ordinary times, nor in the ordinary admin- 
istration of the State Government. The condition of things 
was extraordinary ; the times were extraordinary; the neces- 
sities of the Government were extraordinary ; the expendi- 
tures were extraordinary. How could the Courts, in 1884, 
when a settled established and normal Government was in 
operation, and the State finances on a sure footing, go back 
to the unsettled condition of things in 1868-69, and with no 
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facts before them conclude that the exercise by the Legisla- 107 


ture of their peculiar function was erroneous. 
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In Morton, Bliss & Co., vs. the Comptroller-General, 4 

S. C., 430, April Ist, 1873, the question of the constitution- 
ality of this Act was distinctly made, and its validity as dis- 
tinctly declared. The Court made no qualification. Indeed, 
their conclusion was so absolute that they enforced it by man- 
108 damus on the State officers. The Supreme Court of South 
Carolina, in Whaley vs. Gaillard, 21 S. C., §74, (April 1884,) 
now limit this decision only to the constitutional difficulties 
then raised, and decide on new objections, that the Act is 
invalid. In the case in 4 S. C., the Comptroller-General was 
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, a party, called upon to levy a tax under the authority of an 
Act of the Legislature. The Attorney-General of the State 
appeared and defended him. He was in fact the representa- 
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tive of the State. It does not seem improper to apply to 
that case the rule which prevails in South Carolina. That 
109 “whatever might properly have been put in issue in that 
proceeding shall be concluded to have been put in issue and 
determined.” 
McDowell vs. McDowell, Bailey’s Eq., 350. 
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6. 


Be this as it may, certainly the parties from whose bonds 
the coupons in this case were cut, after that case was decided 
and before the case of Whaley vs. Gaillard, or the Bond Debt 
case (12 So. Ca., 209, 1879), were heard, surrendered claims 

110 against the State and received their bonds; (thus acting on 
the faith of this decision). These bonds are coupon bonds, ; 
payable to bearer, and negotiable instruments. If so, they 7 
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must be protected. 

“Where municipal bonds have been put upon the market 
as commercial paper, the rights of the parties thereto are to 
be determined according to the Statutes of the State as they 
were then construed by her highest Court, and in a case in- 
volving these rights, this Court will not be governed by any 
a subsequent decision in conflict with that under which they 
.. 114 accrued.” 

| Douglass vs. County of Pike, io1 U. S., 677. 
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The settled judicial construction of a Statute is as much a 
part of the Statute, so far as contract rights were acquired 
thereunder, as the text itself. A change of decision is the 
same in its effect on pre-existing contracts as a repeal or an 
amendment by Legistative enactment. /dzd. 

The Supreme Court of South Carolina disregards this doc- 
trine, because the plaintiffs in error acquired their coupons 
on which they bring suit after the changed opinion of the 
Court was promulgated. But holders of negotiable instru- 
ments are protected by the rights of those originally ac- 
quiring them. 

Notice of prior equities cannot effect the title of a second 
holder if he acquired title from a prior holder who had no 
such kaowledye. 

Commrs. vs. Clark, 94 U. S., 286. 
New Orleans, &c., Co. vs. Montgomery, 95 U. S., 18, 


VIII. 
THE CONSOLIDATION ACT. 


The Act approved 22d December, 1873, commonly known 
as the Consolidation Act, was a compromise between the 
State and every person holding her bonds and certificates 
of stock, whereby, in consideration of mutual advantages, 
the parties creditors surrendered the obligations held by 
them, and in lieu thereof received new bonds at the rate of 
fifty per cent. In such composition each party settled for- 
ever all questions affecting the rights of each other, and 
thenceforward, neither in equity or law, could the <on- 
siderations leading to this compromise be reviewed, especi- 
ally as it is not pretended that the composition was affected 
either by fraud, accident or mistake. 


Loutstana vs. Pillsbury, 105 U. S., 278. 
Story on Contracts, § 449. 

Story’s £q. Juris., 129-131, and cases cited. 
Stewart vs. Stewart, 6 Clark, 1 Finn., 911. 
Stapleton vs. Stapleton, 1 Nlk., ro. 

Gibbon vs. Count, 4 Vesey, 840. 
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Union Bank vs. Geary, 5 Peters, 99. 
Barlow vs. Ocean Ins. Co., 4 Metcalf, 270. 

Durham vs. Wadlington, 2 Strob. £., 258. 

Lost Bond Cases, I45 S. a8 232. 
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FT. a6 The legal effect of the Consolidation Act as a compromise 

4 or contract was not discussed in the opinion of the Court in : 
a4 the Bond Debt Cases, 12 S. C., or by Judge Haskell in his 
i. dissenting opinion. The point was considered in the con- 
s curring opinion of Ch. J. Willard, who held— 
. 1. (72 So. Ca,, page 306.) “ That whenever the holder of : 
r one of the va/:d obligations of the State surrendered the same, | 
k and took in lieu thereof the bonds or certificates of stock 


provided to be issued under this Act, at fifty per cent. upon 
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the face value of the obligation surrendered, this clause be- 
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came a binding legislative contract based on an adequate con- 


i. 


a 


sideration, namely, the surrender and relinquishment to one- 
half of the amount of such valid security, and as such the 
Legislature has no power to dispense with it.” 


2. “ That a legislative contract, like any other contract, 
must be upon consideration ” (12 So. Ca., page 306); but that 
there was no consideration in the case of a party giving up 
an invalid bond and taking another of less amount” (12 So. 

118 Ca., page 307); “ for if the obligation was void nothing was 
given up, and therefore no consideration exists” {page 307). 

From these premises the Chief Justice draws this conclu- 
sion (page 310): 


“It is clear, therefore, that there is no legislative contract 
founded on consideration to support the validity of any bond 
issued under the Consolidation Act, when the security for 
which it was issued was invalid in law.” 


It is impossible to reconcile the propositions laid down in 
119 this opinion with the rule established by the authorities 
cited above, to wit: ‘“ That where compromises of doubtful 


rights are fairly entered into, whether the uncertainty rests 
upon a doubt of fact or a doubt in point of law, the com- 
promise is binding and cannot be affected by any subsequent 
investigation and result.” Story E.,§ 129, supra ; 2 Strob. 
a, 490; 2¢.35:0.. 200 


But in these cases it is unnecessary to consider the sound- 
ness either of the Chief Justice’s premises or of his conclu- 120 
sions, for the evidence shows that the Yonkers Bank sur- 
rendered Land Commission Bonds amounting to $32,000 
(Transcript of Record, folio 31); that Levy & Borg surrend- 
ered bonds for the redemption of Bills Receivable amounting 
to $3,000 (Trans., ff. 32 and 33), and Eames & Moore 
bonds, under the Funding Act, amounting to $20,000, and 
Land Commission Bonds amounting to $14,000. It is im- 
possible, therefore, to say that the several legislative contracts 
entered into with these persons respectively were without 19] 
consideration. 

Each of these settlements was a unity, and the State can- 
not set any of them aside while it retains the valid securities 
surrendered at the time the settlement was made. Lost Bond 
Cases, 15 S. C., 224. 


IX. 


The only question, then, which presents the slightest dif- 
ficulty is whether the Legislature is restrained by any consti- 
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tutional provision from entering into the legislative contract 
embodied in the Act of December, 1873. 

The only provisions bearing upon the case are those con- 
tained in Section 7, Article IX, of the Constitution, which is 
as follows: 


“For the purpose of defraying extraordinary expenditures 
the State may contract public debts, but such debts shall be 
authorized by law for some single object to be distinctly 
specified therein ; and no such law shall take effect until it 
shall have been passed by the vote of two-thirds of the 192 
members of each branch of the General Assembly, to be re- 
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corded by yeas and nays in the journal of each house respec- 
tively ; and every such law shall levy a tax annually sufficient 
to pay the annual interest of such debt.” 


ArTICLE XVI. “ To the end that the public debt of South 
Carolina may not hereafter be increased without the due con- 
sideration and free consent of the people of the State, the 
General Assembly is hereby forbidden to create any further ¢| 
debt or obligation * * * * without first submitting the 
question as to the creation of any such new debt * * to 
the people of this State at a general State election; and 
unless two-thirds of the qualified voters of this State voting 
on the question shall be in favor ofa further debt * * * 
none such shall be created or made.” 


124 


It is clear that the sole object of these provisions is to pre- 
vent an increase of the burden resting upon the taxpayers, 
except in the mode and with the formalities prescribed by 4 
the Constitution. The authority of the General Assembly 
on this subject is contained in Arttcle IX of the Constitution— 
Finance and Taxation. It clearly was the intention of this 
instrument, demonstrated by this circumstance itself, that no 
debt or obligation should be increased by the State for which 
provision should not at once be made by taxation. 
By the 1oth Section of Article IX, “ No scrip, certificate, 
126 % other evidence of State indebtedness, shall be issued, ex- 
cept for the redemption of stock, bonds, or other evidence 
of indebtedness, previously issued, or for such debt as are 
expressly authorized in this Constitution.” 

In Section 7 of the same Article, the debts which the 
General Assembly are expressly authorized to contract, are 
for the purpose of defraying extraordinary expenditures, and 
every law for such purpose must be passed by a vote of two- 
thirds of each House, the yeas and nays being recorded in 
their respective journals. 

It is admitted that in the passage of the Consolidation Act 

127 the yeas and nays were not recorded. Does this affect its 
validity ? 


30 


The Act is entitled, “ An Act to reduce the volume of the 
public debt, and provide payment of the same.” } 
It enumerates in detail certain bonds and certificates of 
stock issued under the authority’of the General Assembly, | 
as well posterior as anterior to the present Constitution, 128 | 
| 


recognizes them as valid obligations, authorizes the Treasurer 
to receive any or all of them from the holders willing to sur- 
render the same, and instructs him to issue to such holders in 
exchange for and in lieu of such bonds and stocks, other 
coupon bonds or stocks equal in amount to fifty per centum 
of the face value of the bonds or stock so surrendered. It 
declares invalid, bonds to the amount of $5,965,000, as put ) 
on the market without authority of law. ; 

[t makes similar provision for the coupons and interest 
orders, on the recognizéd bonds and stocks. 


129 


The Act does not create or contract afurther debt. There 
is no extraordinary expenditure to be defrayed. There is no 
appropriation of money needing the levy of a new tax. All | 
of the provisions of the Act are directed to the accomplish- 
ment of the purpose stated in its title, “to reduce the volume 
of the public debt.” It dealt with liabilities of the State in- 
curred, examined, ascertained, recognized and outstanding. 
It provided for their reduction, liquidation and redemption. 
It rearranged an existing debt, cut it down one half, and 
divided among all of the creditors of the State the loss, as 
well as the advantages of the settlement. It does not come i 
within the provisions of the 7th Section of the 9th Article, : 
nor of the 16th Article, nor needs for its passage the two- 
thirds majority, nor the record of the vote, nor a submission 
to a popular vote. 

And the operation and effect of the Act has been to re- 
duce the volume of the public debt by several millions of 
dollars. 
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At the date of the passage of the Act the outstanding valid 131 


obligations of the State were: 
3 


pat. (ld Stock and Boads . . «.... +.«.+ « G4061,527 -35 


2d. Reconstruction Bonds and Stocks declared 
valid by the decision in Morton, Bliss 
& Co. vs. The Comptroller-Gene- 


139 OE is cet es , oie + eee | 
mn Less amount declared invalid in > 
43 Bond Debt cases, to wit : 
Hi Second Issue Interest 
oh Roads . <i: « <'s$t0000 
ti Relief of Treasury | 
i Bonds . ... .. 856,000 1,856,000 2,257,600 OO 
+ 
i ee ee re Ye. 

i Total amount authorized to be consolidated 

i 133 under the Act of 22d December, 1873— 

a ree ae eee 
a 
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less than the valid debt. 

Total amount of Consols issued (folio 95 
Sa ee oss 
Amount of Securities surrendered $8,792,580, 

leaving still outstanding. . .... . . . 41,094,047 OO 


4,399,260 41 


| Amount of debt, if to the Consols we add all 
a 134 valid outstanding Securities. . . . . . » $5,490,337 OO 


So that whether we take the debt as it was recognized by 
the Consolidation Act, or the debi as it has been established Pi 
by the decisions of the Court after a most thorough and 
elaborate examination, we find that by the provisions of the } 
Consolidation Act the volume of the publie debt has been re- 
duced at the very least from $6,451,000 to $5,490,337. 


135 [tis manifest, therefore, that the Act does not in any proper 
sense of the Constitution create any further debt or obliga- 
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tion; but that it provides for a settlement and adjustment of 
the existing debt of the State ; and this being its purpose 
and effect it was properly enacted, and every bond issued 
under it for vouchers and securities therein enumerated is a 
valid obligation of the State, notwithstanding any defects, ir- 
regularities and illegalities to which the surrendered vouchers 
may be obnoxious. These are all waived and effectually 
cured by the Act, and it is vain to say the Legislature had no 
power to do this. 

SAMUEL LORD, 

C. A. SEWARD, 


Representing Counsel of Plaintiff in Error. 
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SEcTION 7. For the purpose of defraying extraordinary 
; Fr ‘1 A ‘ a 
+ expenses, the State may contract public debts: but such 
‘a 


ae debts shall be authorized by law for some single object, to 
At. be distinctly specified therein; and no such law shall take 
1 effect until it shall have been passed by a vote of two-thirds 
it 137 of the members of each branch of the General Assembly, to 

4 be recorded by yeas and nays on the journals of each House 


respectively ; and every such law shall levy a tax annually 
sufficient to pay the annual interest of such debt. 

Section 10. No scrip, certificate or other evidence of State 
indebtedness shall be issued except for the redemption of 
stock, bonds or other evidences of indebtedness previously 
issued, or for such debts as are expressly authorized in this 
Constitution. 

SEcTION 14. Any debt contracted by the State, shall be 
by loan on State bonds of amounts not less than fifty dollars 

138 each, on interest, payable within twenty years after the final 
x passage of the law authorizing such debt. A correct registry 
of all bonds shall be kept by the Treasurer in numerical order, 
so as always to exhibit the number and amount unpaid, and ‘ 
to whom severally made payable. q 
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Amendment to Constitution 187.3. 
ARTICLE 16. 


To the end that the public debt of South Carolina may not 
* — £29 hereafter be increased, without the due consideration and free 
consent of the people of the State, the General Assembly is 


hereby forbidden to create any further debt or obligation, 
either by the loan of the credit of the State, by guaranty, en- 
dorsement or otherwise, except for the ordinary and current 
business of the State, without first submitting the question as 
to the creation of any such new debt, guarantee; endorsement 
or loan of its credit, to the people of this State at a general 
State election; and unless two-thirds of the qualified voters 


of this State, voting on the question, shall be in favor of a 140 


further debt, guaranty, endorsement or loan of its credit, 
none such shall be created or-made. 


“VALIDATING” ACT. 
AN ACT RELATING TO THE BONDS OF THE STATE OF SOUTH 
CAROLINA. 


Whereas, bonds or obligations of this State have been 
issued, from time to time, to a large amount, in accordance, 


as was supposed by the officers issuing the same, with the’ 


authority and provisions of certain Acts of the General As- 
sembly, including “ An Act to authorize a loan to redeem the 
obligations known as the Bills Receivable of the State of 
South Carolina,” approved August 26, 1868; also, “ An Act 
to authorize a State loan to pay interest on the public debt,” 
approved August 26, 1868 ; also, “ An Act to provide for the 
appointment of a Land Commissioner, and to define his pow- 
ers and duties,” approved March 27, 1869; also, “ An Actto 


amend the last named Act, and for other putposes,” approved ° 


March 1, 1870; a'so, “An Act to authorize a loan for the 
relief of the Treasury,” approved February 17, 1869; also, 
“An Act to provide for the conversion of State securities,” 
approved March 23, 1869; and, “An Act to authorize the 
Financial Agent of the State of South Carolina, in the city 
of New York, to pledge State bonds as collateral security, and 
for other purposes,” approved March 26, 1869; which said 
bonds are fully and particularly stated and set forth in a re- 
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port made by the Treasurer of the State to the General Aé- 142 


sembly, dated October 31, 1871; and whereas, doubts: have 
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arisen whether said issues were in strict conformity to the 
provisions of the said several Acts under which they were 
respectively issued; and whereas, it was the true intent and 
meaning of the several Acts above set forth that such issues 
of bonds or obligations should be made in the manner in 
which the same have been made, as aforesaid; and, whereas, 
also, doubts have been raised as to the validity of some of 
the bonds mentioned in the said annual report of the State 
Treasurer, for the fiscal year ending with October 31, 1871, 
although money had been borrowed by, or realized out of, 
said bonds on account of this State ; and, whereas the credit 
of this State has been affected thereby : 

SEcTION 1. Be it enacted by the Senate and House of Rep- 
resentatives of the State of South Carolina, now met and sit- 
ting in General Assembly, and by the authority of the same, 
That the said bonds and obligations, issued on behalf of this 
State, as mentioned and set forth in the report of the Treas- 
urer ofthis State to the General Assembly, dated October 
31st, 1871, were duly and lawfully issued in conformity with 
the true intent and meaning of the several Acts of the Gen- 
eral Assembly hereinbefore set forth by their respective titles. 

SEc. 2. That the acts of the officers of this State, author- 
ized under the provisions of the laws of this State, and of the 
several Acts hereinbefore referred to, to the extent of all 
issues of bonds or obligations enumerated and set forth in 
the said report of the Treasurer be, and are hereby, in all 
things, ratified, confirmed and established. 

SEc. 3- That each and all of the bonds named in said annual 
report of the Treasurer of this State. for the fiscal year ending 
October 31st, 1871, be,and the same are hereby declared to 
be, legal and valid bonds of the State of South Carolina, for 
the payment of which the faith, credit and funds of the State 
have been, and are hereby pledged: Provided, That no bonds 
be included which are not registered in the Treasury at the 
time of the passage of this Act, as provided for by Section 14 
of Article IX of the Constitution, relating to finance and tax- 
ation, 


147 Sec. 4. The Section of each of the Acts under which said 


bonds purport to be issued, which provides for an annual 
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tax to pay the interest, is hereby declared to be a part of this 
Act; and an annual tax, in addition to all other taxes, shall 
be levied upon the property of the State, sufficient to pay the 
interest on the bonds named in or provided for, by this Act, 
until the principal of said bonds shall become due, such pay- 
ment to be made in United States currency only. 

Sec. §. Hereafter every bond converted or issued under or 
in pursuance of any of the laws of this State, shall be of the 
description and style of those heretofore issued under an Act 
entitled “ An Act to provide for the conversion of State se- 
curities,” approved March 23rd, 1869, so that all the bonds of 
this State shall be of one description and style, as soon as the 
exchange can be made: Provided, That all bonds of the 
State of South Carolina converted into stock of said State, 
and alt stock of the State of South Carolina, converted into 
conversion bonds of the State, as provided for in the Act 
hereinbefore mentioned, approved March 23, 1869, shall be 
cancelled immediately upon the conversion of the same, and 
retired from issue or hypothecation. 

Sec. 6. All bonds heretotore authorized to be issued shall 
be issued in pursuance of, and in conformity with, the pro- 
visions of this Act, and shall be converted into bonds, of the 
style and description named in the next preceding Section, 
as speedily as the same can be done. 

Sec. 7. That neither the sum or sums realized from any 
sale or sales of any of the bonds of this State, nor the man- 
ner of sale of any of the bonds of this State., shall in any 
manner affect or impair the validity and obligation thereof. 

Sec. 8. The Governor is hereby authorized and required 
to sign all of the bonds named in this Act. The State Treas- 
urer is authorized and required to countersign the same. And 
the Secretary of State is authorized and required to affix the 
seal of the State to the same without delay: Provided, That 
no bonds shall be signed by the Governor, or countersigned 
by the State Treasurer, except for the conversion of bonds or 
stocks already issued pursuant to law. 

Sec. 9. Nothing contained in this Act shall authorize the 
issue or conversion of any bonds of this State other than those 
nomed in the report made by the State Treasurer, as specified 
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in the 3d Section of this Act, and such as have been author- 
ized under previous laws of this State. 

Sec. 10. The Commercial Warehouse Company, in the city 
of New York, and the Carolina National Bank, in the city of 
Columbia, South Carolina, are hereby declared to be author- 
ized places for the registering of the bonds, coupons or stocks 
ofthe State of South Carolina, and they are authorized, on 
the passage of this Act, to immediately advertise in one or 
two of the principal papers in each of the cities of New York, 
Columbia and Charleston, to the holders of all the bonds, 
coupons or stock of the State of South Carolina, the necessity 
of registering their bonds, coupons or stocks at one of the 


‘ above authorized places of registry. In the registration of 


03 


155 Approved March 13, 1872. 


said bonds, coupons or stocks, the number and denomination 
of each bond, coupon, or certificate of stock, the Act under 
which it was issued, and the name of the person, association, 
corporation or firm presenting the same, shall be recorded, 
and the time and place of registration shall be endorsed upon 
said bonds, coupons or stocks, so that the same bonds, cou- 
pons or stocks may not be presented at more than one place 
for registration. It shall be the duty of the said Commercial 
Warehouse Company, in the city of New York, and the Car- 
olina National Bank, in the city of Columbia, South Carolina, 
to publish, in the cities of New York, Charleston and Colum- 
bia, quarterly statements of the whole amount of bonds, cou- 


154 pons or stocks registered by them, the number, denomination, 


and the Act under which they have been issued. The State 
Treasurer and the Financial Agent of the State, in the city of 
New York, shall not pay interest on said bonds or stocks 
until they have been registered according to the requirements 
of this Act. 

Src. 11. All Acts or parts of Acts contrary to, or incon- 
sistent with, this Act are, for the purposes of this Act, but for 
no other purpose, hereby repealed. 

Sec. 12. This Act shall take effect immediately. 


a) 
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CONSOLIDATION ACT. 


AN ACT to Repuce THE Vol.uME OF THE PUBLIC DEBT, AND 
PROVIDE FOR THE PAYMENT OF THE SAME. 


SECTION I. Be tt enacted by the Senate and House of Rep- 
resentatives of the State of South Carolina, now met and 
sitting in General Assembly, and by the authority of the 
same, That the State Treasurer is hereby authorized and 
required to receive, from the holders willing to surrender the 
same, all the certificates of stock issued under Act of 1794, 
and redeemable at pleasure, amounting to thirty-eight thou- 
sand eight hundred and thirty-six and sixty one-hundredth 
dollars ($38,836.60); the certificates of stock issued under 
Act of June Ist, 1838, redeemable in 1870, amounting to 
three hundred and three thousand three hundred and forty- 
three eighty-nine one-hundredth dollars ($303,343.89); the 
certificates of stock issued under Act of December 20, 1856, 
redeemable in 1877, amounting to one hundred and eighty- 
nine thousand three hundred and eighty-five and eighty one- 
hundredth dollars ($189,385.80) ; the certificates of stock 
issued under Act of December 21, 1857, and. redeemable in 
1888, amounting to one hundred and twenty-one thousand 
and fifty-one and thirty-seven one-hundredth dollars $121,- 
051.37); the certificates of stock issued under Act of Decem- 
ber 21, 1858, one hundred and fifty-six thousand seven hun- 
dred and twenty dollars ($156,720) of ‘which redeemable in 
1883, and one hundred and forty-five thousand nine hundred 158 
and ninety dollars ($145,990) in 1885 ; the certificates of stock 
issued under Act of December 22, 1859, seventy-five thou- 
sand seven hundred and forty-six. and twenty-four one-hun- 
dredth dollars ($75,746.24) of which redeemable in 1887, and 
one hundred and thirty-nine thousand four hundred and 
thirty dollars ($139,430) in 1889; the certificates of stock 
issued under Act of January, 22, 1861, fifty-seven thousand ° 
eight hundred and ninety dollars ($57,890) of which redeem- 
able in 1882, and sixty-five thousand four hundred and fifteen 
dollars ($65,415) in 1886; the certificates of stock issued 
under Act of February, 1863, redeemable in 1890, amounting 159 
to one thousand five hundred and sixty dollars ($1,560); the 


156 


157 


iy Siac 
* 


* Rg aM se eh, center: a 
owe 2 ee 
a ea 
; rs : a 
, ** 


A 


a ae ee ae _sgtecae 

ee ee ee a 

a. * Py - 4 
¥ 


Dabacerd ? MilmeeD Atti Stilt Ree 
cfg aN TERE BE U  te e tie paaee — 


es 


met sien a a Be ae PEL IN, 
ee 


Os i“ bag. 
Pe ay 


certificates of stock issued under Acts of September and De- 
cember, 1866, redeemable in 1887, amounting to seventy-nine 
thousand four hundred and thirteen and ninety-four one-hun- 
dredth dollars ($79,413.94); the certificates of stock issuec 
under Act of March 23, 1869, redeemable in 1888, amount- 
ing to sixty-four thousand dollars ($64,000); the bonds of 
the State issued under Act of June 1, 1838, redeemable in 
1868, amounting to four hundred and eighty-one thousand 
nine hundred and forty-four and fifty-one one-hundredth dol- 
lars ($481,944.51); the bonds of the State issued under Act 
of December, 1853, redeemable in 1871, amounting to thirty- 
eight thousand dollars ($38,000); the bonds of the State 
issued under Act of December, 1855, redeemable in 1881, 
amounting to two hundred and forty-nine thousand dollars 
(249,000); the bonds of the State issued under Act of De- 
cember, 1854, two hundred thousand dollars ($200,000) of 
which redeemable in 1875, one hundred and ninety-eight 


16] thousand dollars Ai ge in 1876, two hundred thousand 


dollars ($200,000) in 1877, two hundred thousand dollars 
($200,000) in 1878, and one hundred and sixty-eight thousand 
dollars ($168,000) in 1879; the bonds of the State issued under 
Act of December, 1866, redeemable in 1885, amounting to 
eleven thousand six hundred dollars ($11,600); the bonds 
issued under the Acts of September and December, 1866, 
four hundred and sixty-five thousand four hundred dollars 
($465,400) of which redeemable in 1887, and four hundred 
and sixty-four thousand eight hundred dollars ($464,800) in 
1897; the donds of the State issued under the Act of August 
26, 1868, redeemable in 1888, amounting to eleven hundred and 
ninety-seven thousand dollars (1,197,000); the bonds issued 
under the Act of August 26, 1868, redeemable in 1888, 
amounting to four hundred and eighty-four thousand dollars 
($484,000); the bonds issued under the Act of September 
15, 1868, redeemable in 1888, amounting to eleven hundred 
and eighty-nine thousand six hundred dollars ($1,189,600) ; 
the bonds issued under Act of February 17, 1869, redeemable in 
1888, amounting to cight hundred and fifty-six thousand dollars 


163 ($856,000) ; the bonds issued under Act of March 27, 1869, 


redeemable in 1888, amounting to one hundred and twenty- 


four thousand dollars ($124,000) ; the bonds issued under Act 
of March 1, 1870, redeemable in 1888, amounting to three 
hundred and forty-three thousand dollars ($343,000); the 
bonds issued under Act of March 23, 1869, redeemable in 
1888, for the purpose of exchange of any of the certificates of 
stock or bonds above enumerated, said fact being ascertain- 
able from the Treasurer’s registry of bonds and stocks con- 
verted, amounting to one million five hundred and seventy- 
seven thousand five hundred dollars ($1,577,500); and shall 
thereupon, in exchange for, and in lieu of, said bonds and 
stocks so surrendered, issue to said holders other coupon 
bonds or certificates of stock as they may desire, equal in 
amount to fifty per centum of the face value of the bonds or 
certificates of stock so surrendered, and that the bonds known 
as the conversion bonds, amounting to $5,965,000, and which 
were put upon the market without any authority of law, be, 
and the same are hereby, declared to be absolutely null and 
void. 

Sec. 2. That the State Treasurer is hereby authorized and 
required to receive from the holders willing to surrender the 
same all the coupons upon the donds defore mentioned which 
have accrued, or will accrue, on the first of January, 1874, 
and the interest orders upon interest due upon certificates of 
stock as aforesaid, to the date aforesaid ; and shall thereupon, 
in exchange for and in lieu of such coupons or interest orders 
so surrendered, issue to said holders coupon bonds or certifi- 
cates of stock, as they may desire, equal in amount to fifty 
per centum of the face value of the coupons or interest orders 
so surrendered. 

Sec. 3. That the bonds and certificate of stock herein au- 
thorized to be issued shall bear upon their face the words 
‘‘ Consolidation Bonds,’ “ Certificates of Stocks,” and shall 
also bear upon their face the declaration that the payment of 
the interest and the redemption of the principal is secured by 
the levy of an annual tax of two (2) mills upon the dollar 
upon the entire taxable property of the State, which declara- 
tion shall be considered a contract entered into between the 
State and every holder of said bonds and stocks: Provided, 
That no tax shall ever be levied to pay the interest or prin- 
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cipal on any of the class of bonds or certificates of stock men- 
tioned in the first Section, as long as such bonds or certifi- 
cates of stock remain outstanding in their present form. 
Sec. 4. That said bonds and certificates of stock shall be 
signed by the Governor, counte,signed by the Comptroller- 
168 General, and have the great seal of the State affixed thereto 
the coupons shall be signed by the Treasurer, the name of the 
Treasurer being lithographed or engraved thereon. That there 
shall be preserved inthe offices of the State Treasury and Sec- 
retary of State a description of the dates, amounts and time of 
issuing said bonds and certificates of stock; and the bonds 
and certificates of stock so taken up shall be cancelled by 
, the Treasurer, and a list of their dates, numbers and amounts, 
and by whom signed, recorded in the office of the Secretary 
169 of State. 

Sec. 5. That the said bonds and stocks shall bear interest 
at the rate of six per cent. per annum, payable semi-annually 
at the State Treasury, and at such place in the city of New 
York as shall be designated by the Financial Board of the 
State, on the first day of January and July in each year, and 
shall be of such denominations as may be most convenient, 
but of uniform design and appearance, and shall be payable 
within twenty years from the passage of this Act, and shall 
be dated January Ist, 1874. and the first coupon shall fall 
due July 1, 1874; and all coupons upon the bonds and the 
interest orders of said certificates of stock herein authorized 
to be issued shall ‘be received in payment of all taxes due the 
State during’the year in which they mature, except for tax 
levied for the public schools; and the said coupon bonds and 
stocks shall at all times be exchangeable, the one for the 
other, upon application to the State Treasurer. 

Sec. 6. That the faith, credit and funds of the State are 
hereby solemnly pledged for the punctual payment of the 
interest and final redemption of the principal of said bonds 
and stocks, and for providing a surplus fund for that purpose. 

Sec. 7. That the fund so created shall be kept separate and 
apart from all other funds, and shall be applied, first, to the 
171 payment of the annually accruing interest upon the bonds 
and certificates of stock herein authorized; second, the sur- 


plus remaining in the Treasury, after the payment of the said 
interest, shall be applied (on or after the first day of July of 
each year) to the extinguishment of the public debt, and to 
no other purpose. 

Sec. 8. That the Governor, Treasurer, Comptroller-General, 
Chairman of the Committee on Finance of the Senate, and 
the Chairman of the Committee on Ways and Means of the 
House of Representatives shall constitutea Board of Com- 
missioners for the management and control of the said sur- 
plus fund for the extinguishment of the public debt. 

Sec. g. That said Board shall give notice, by public adver- 
tisement, for thirty days prior to the first of September of 
each year, that they have under their control the sum of 

dollars to be applied to the purchase of such 
bonds and stocks as may be presented by the holders thereof 
for payment on the Ist of September as aforesaid: Provided, 
That said bonds be purchased ata price not above their 
market value at the time of purchase, said value to be ascer- 
tained at the principal stock markets of the United States, by 
bids from the holders thereof, due notice having been given 
in one or more newspapers in the cities of Columbia, Charles- 
ton, Baltimore, Philadelphia, New York, Boston and Chicago, 
and the stocks or bonds offered at the lowest price shali in 
all cases be the stock or bonds purchased. 

Sec. 10. That the bonds, coupons and stocks so redeemed 
shall be immediately cancelled by the holders thereof, at the 
time of redemption, and filed in the office of the Treasurer, 
and be entered as credits upon, and to that extent in the ex- 
tinguishment of, the public debt. That a detailed statement 
of the number, denomination and series of the bonds and 
stocks so redeemed and cancelled, together with the price 
paid for each bond and stock as aforesaid, shal! be prepared 
by the Treasurer, signed by the Board, and furnished to the 
General Assembly at each annual session thereof. 

Sec. 11. That all bonds and stocks of the State received in 
exchange for the bonds or stocks herein authorized shall be 
cancelled immediately by the holders thereof, on presenting 


~] 


* «* 
ad 


4 


the same for exchange, and filed by the Treasurer with the y75 


permanent records of his office; aud a correct registry shall 


be kept of all exchanges made under this Act, so as to ex- 

hibit in a separate account and convenient form the numbers 

and amounts of all bonds and stocks received into the Treas- 

urer’s office, together with the numbers and denominations 

of all bonds and stocks issued in exchange therefor. And 
the Secretary of State is hereby required to keep, at all times, 
a correct registry of all the bonds sealed by him under the 

(76 provjsions of this Act; and the Governor is, in like manner, 
hereby required to keep a similar registry of all bonds signed 
by him, each registry to be accessible for public inspection at 
all times. 

Sec. 12. That embezzlement or diversion of the said funds, 

i - whether directly or indirectly, by speculating in said bonds 
and stocks, or purchasing them at fictitious prices, are hereby 
declared to be a felony, punishable by a fine of not more than 
fifty thousand dollars nor less than five thousand dollars, and 
imprisonment for not more than ten years nor less than one 
year in the Penitentiary, proportionate to the amount em- 
bezzled or diverted; and the person or persons so offending 
shall be forever disqualified from holding any office of profit 
or trust in this State, unless the General Assembly shall, by 
a two-thirds vote, relieve him or them of such disability, upon 
payment into the Treasury of double the amount embezzled 
. or diverted. 

Sec. 13. That for the purpose of defraying the expenses to 
be incurred in carrying out the provisions of this Act, the 
sum of five thousand dollars, if so much be necessary, is 

178 hereby appropriated, to be drawn on the warrant of the Comp- 
troller-General, to be approved by the Governor for the first 
year, and afterwards such sum as shall be fixed by law, and 
the said Board shall report to the General Assembly on or 
before December fifteenth, how said fund has been expended. 

Sec. 14. That if any officer of the State, upon whom any 
duty is involved under the provisions of this Act, shall neg- 
lect or refuse to perform said duty, he shall be subject, to in- 
dictment for felony, and, upon conviction thereof, shall be 

ey. fined inasum not less than ten thousand nor more than 

179 twenty thousand dollars, and imprisonment in the Penitentiary 
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not less than three nor more than five years, at the discretion 
of the Court. 
Approved December 22, 1873. 


AN ACT To FACILITATE THE COLLECTION OF TAXEs. 


SECTION I. Le zt enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting 
in General Assembly, and by the authority of the same, That 
in all cases in which any State, County or other taxes are now 
or shall hereafter be charged upon the books of any County 
Treasurer of the State against any person, and such Treasurer 
shall claim the payment of the taxes so charged, or shall take 
any step or proceeding to collect the same, the person against 
whom such taxes are charged or against whom such step or 
proceeding shall be taken shall, if he conceives the same to be 
unjust or illegal for any cause, pay the said taxes potwith- 
standing, under protest, in such funds and moneys as the said 
County Treasurer shall be authorized to receive by the Act of 
the General Assembly levying the same, and upon such pay- 
ment being made the said County Treasurer shall pay the 
taxes so collected into the State Treasury, giving notice at 
the time to the Comptroller General that the payment was 
made under protest, and the person so paying said taxes may 
at any time within thirty days after making such payment, 
but not afterwards, bring an action against the said County 
Treasurer for the recovery thereof in the Court of Common 
Pleas for the County in which such taxes are payable; and 
if it be determined in said action that such taxes were wrong- 
fully or illegally collected, for any reason going tothe merits, 
then the Court before whom the case is tried shall certify of 
record that the same were wrongfully collected and ought to 
be refunded, and thereupon the Comptroller General shall 
issue his warrant for the refunding of the taxes so paid, which 
shall be paid in preference to other claims against the 
Treasury: Provided, that the County Treasurers shall be re- 
quired to receive jury and witness tickets for attendance upon 
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48 
the Circuit Courts of the State receivable for taxes due the 
County in which the said services are rendered. 

Sec. 2. That there shall be no other remedy in any case 
of the illegal or wrongful collection of taxes or attempt to col- 
lect taxes, or attempt to collect taxes in funds or moneys 
which the County Treasurer shall be authorized to receive 
under the Act of the General Assembly levying the same, 


184 being other than such as the person charged with said taxes 


may tender or claim the right to pay, than that provided in 
Section 1 of this Act. And no writ of mandamus shall be 
granted or issued from any Court, or by the Judge of any 
Court, directing or compelling the reception for taxes of any 
funds, currency or bank bills not authorized to be received for 
such taxes by the Act of the General Assembly levying the 
same; and no writ, order or process of any kind whatsoever 
staying or preventing any officer of the State charged with a 
duty in the collection of taxes from taking any step or pro- 
ceeding in the collection of any tax, whether such tax is 


ad : . 
legally due or not, shall in any case be granted by any Court, 


or the Judge of any Court, but in all cases whatsoever the 
person against whom any taxes shall stand charged upon the 
books of the County Treasurer shall be required to pay the 
same in such funds and moneys as the said County Treasurer 
shall be authorized to receive by the Act of the General 


Assembly levying the said taxes in manner and form as. 


above provided, and thereupon shall have his remedy under 
the provisions of the first Section of this Act, and in no other 
manner. 

Sec. 3. That in all cases in which any person against whom 
any taxes stand charged upon the books of any County 
Treasurer of the State has heretofore tendered in payment of 
the same any funds, currency or bank bills other than such 


as the said Treasurer was authorized to receive by the Act 


of the General Assembly levying said taxes, the said Treas» 
urer shall receive from such person the said taxes without 
penalty in funds or moneys authorized to be received by the 
Act of the General Assembly levying the same: Provided, 
That such taxes shall be so-paid within sixty days from the 
passage of this Act; and any person so paying the same may 
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do so under protest, and thereupon shall be entitled to all the 
benehts of the remedy provided in Section 1 of this Act. 

Sec. 4 That in any action brought under the provisions of 
the first Section of this Act, no costs or disbursements shall 
be taxed or allowed in favor of either party, except for the 


SEC. 5. In the construction ofthis Act the word “person ”. 
as therein used shall be held to include firms, companies, as- 
sociations and corporations, and shall be used in the plural 
when the same taxes are charged against several individuals 
in a joint capacity. 

sec.6. That all Acts and parts of Acts inconsistent with or 
repugnant to the provisions of this Act be, and the same are 
hereby repealed. 
Approved December 24, 1878. 
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ADDITIONAL POINTS FOR PLAINTIFF IN ERROR. 


[.—This case is plainly within U. 8. R. 8., 709, ‘‘a final 
judgment or decree in any suit in the highest Court of a 
State in which a decision in the suit can be had where is 
drawn in question . . . the validity of a statute of or 
an authority exercised under any State on the ground of 
their being repugnant to the Constitution . . . of the 
United States, and the decision is in favor of their 


validity.”’ 


|. The validity of a State statute contravening the provi- 
sion of the Constitution (Art. 1, § 10), against impairing 
the validity of contracts, was in terms drawn in question 
by allegation 9 of the complaint, p. 7., fol. 15; and this 


allegation was put in issue by the answer, p. 16, fol. 29. 


2. It was drawn in question by plaintiffs request to 
charge that the act was void, p. 23, par. 2, fol. 41; and the 
request was refused, and the judge directed a verdict, his 
direction being expressly put upon ‘* the present condition 
of the law and the legislation connected therewith,” p. 25. 
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3. It is plain, therefore, by this record, 
into the opinion, that the decision was in favor of the 
validity of an act or statute of the State against the objec- 
tion that it was repugnant to the statute of the United 
States, and that the decision could not have been sustained 
if the decision on that point be erroneous. 


I].—An examination of the opinion shows that the judg- 
‘ment cannot be sustained without sustaining the decision 
of this Federal question. 


1. This requires an analysis of the reasoning of the opinion, 
because the Court manifest their disposition to avoid put- 
ting their decision upon the Federal question, and divide 
their opinion in such a way as to appear on a cursory 
reading to put the decision on another ground, viz.: the 
construction of the State statutes as determining the duty 
of State officers. 

At folio 48, p. 27, the Court, alluding to the bringing of 
these actions, says: *‘ The avowed object being to obtain 
from this Court a reconsideration of its former decision in 
the ‘bond debt cases’ supra, with the view of carrying 
the question involved to the Supreme Court of the United 
States, but whether this object can be obtained by the pro- 
ceedings will be hereinafter considered.”’ 

The opinion does discuss and determine the Federal ques- 
tion. 

On page 29, the Court say: ‘‘ It seems, therefore, that 
the scope and effect of this legislation was not to impair 
the obligation of any contract entered into by the State 
with its bondholders, whereby the State had agreed to re- 
ceive the coupons of certain bonds in payment of taxes, 


without looking 


oe ee 
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but was simply to provide a mode of proceeding by which 
it could be definitely and easily ascertained whether a 
coupon offered in payment of taxes represented any por- 
tion of the valid debt of the State, for. unless it did, there 
certainly was no contract on the part of the State that it 
should be reeeived in pavment of taxes.” 

And on page 37, last paragraph, the Court say: ‘* But it 
is contended that by the terms of the * consolidation act’ 
a contract of compromise was entered into by the State 
with its bondholders which is binding upon the State. It 
seems to us that the argument in support of this position 
wholly ignores the important and vital distinction between 
a State and the Legislature of a State, and assumes that 
the latter is invested with supreme power so far as mak- 
ing contracts for the State is concerned,” 

And on page 38, fol. 64, add: ‘** Again it is urged that 
the ‘consolidation act’ must be regarded as a proposition 
by the State to its bondholders for a compromise of its 
doubtful rights, and that the State having received all the 
benefits must bear all the burdens of the arrangement.”’ 

And on page 39: ‘* When, therefore, a bondholder sur- 
rendered, for the purpose of funding invalid bonds, he part- 
ed with something which was of no value, and could, 
therefore, constitute no consideration for a contract, and 
the bonds which he received in exchange therefor, rest 
upon no better foundation than those which he surrend- 


ered.”’ 


2. The decision of the Federal question was essentially 
involved in the supposed ** other ground”? on which the 
Jourt sought to put its decision in this case. 

This other ground is, that the statute relied on as au- 
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thorizing plaintiff to sue, did not include the plaintiff, and 
the reason assigned for so holding is that the legislation in 
question which was valid because it did not impair the 
obligation of contract, had given him a previous opportu- 
nity and (being valid) had cut him off for not availing him- 
self of it. 

The Court sustains the refusal of the State officer to 
receive the coupons by discussing the legislation which led 


to the decision in the *“* bond debt cases,’’ and holding, p. 


29, that ‘** the scope and effect of this legislation was not to 
impair the obligation of any contract entered into by the 
State with its bondholders,’’ but simply to prescribe the 
only mode by which it could be sued; and that as the 
plaintiff had been effectually cut off by the effect given by 
the State Court to that legislation, which it held did not 
impair the obligation of contract, the later statute, author- 
izing holders of coupons to tender them and sue the State, 
if refused, must be so construed as to exclude him because 
already cut off. In other words, he could not sue the State 
officer because his coupons had been previously invali- 
dated, and the previous invalidation relied on was effectual 
because the ‘legislation which accomplished it did not im- 
pair the obligation of a contract. 

This traces the ‘‘ other ground’”’ of the decision down to 
its foundation in the same State legislation which the deei- 
sion sustains against the objection that it was in contra- 
vention of the Constitution of the United States. 


3. Where the case involves two grounds, only one of 
which is a Federat question, the test of the right to dismiss 
for want of jurisdiction, is whether there is a clear case of 
a sufficient ground on which the validity of the decree of 


the State Court could rest, even if it had been in error as 

to the Federal question. This Court will take jurisdiction 

unless it is apparent that they could not reverse the judg- 

ment of the State Court, even if it erred on the Federal 

question. 

Kennebeck R. R. Co. os. Portland R. R. Co., 14 
Wall., 23. 


4. An evasion of the decision of the Federal question in 
the opinion of the State Court will not take away the juris- 
diction of this Court. 

Chapman os. Goodnow’s Admr., 123 U. 8., 546. 


). It is no answer to argue that it is not the validity but 
the construction of the State legislation of which plaintiff 
complains. This question was determined in Bridge Pro- 
prietors es. Hoboken Co., 1 Wall, 116, 144, where this objec- 
tion was made. The Court say: ‘‘It is said, however, 
that it is not the validity of the Act of 1860, which is com- 
plained of by plaintiffs, but the construction placed upon 
that act by the State Court. If this construction is one 
which violates the plaintiffs’ contract, and is the one on 
which the defendants are acting, it is clear that the plain- 
tiffs have no relief except in this Court, and that this Court 
will not be discharging its duty to see that no State Legis- 
lature shall pass a law impairing the obligation of a con- 
tract, unless it takes jurisdiction of such cases.”’ 


6. This, therefore, is clearly a record presenting a federal 
question within the settled rules laid down.in Armstrong 
vs. Treasurer of Athens County, 16 Peter, 281, and approved 
in Bridge Proprietors os. Hoboken Co., 1 Wall., 116, 143. 


6 
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In the latter case, the Court say: ‘“‘It is enough that the 
Court are able to see clearly, from the whole record, that a 
certain provision of the Constitution or act of Congress was 
relied on by the party who brings the writ of error, and 
that the right thus claimed by him was denied.” 


MARCH, 1888. 
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In the latter case, the Court say: “It is enough that the 


Court are able to see clearly, from the whole record, that a 
certain provision of the Constitution or act of Congress was 
relied on by the party who brings the writ of error, and 


that the right thus claimed by him was denied,’ 
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POINTS AND AUTHORITIES. 
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>. 


The plaintiff in error, as it-appears, tendered to the treasurer 
of Charleston County coupons of consolidated bonds, other than 
those which became payable during the year 1882, on the valid 
consolidated bonds of this State, known as the “‘Brown Bonds,”’ 
in payment of taxes assessed against him under the act to raise 
supplies and make appropriations for the fiscal year commencing 
November 1, 1881. 

The coupons so tendered by him the treasurer had no authority 
to receive under the 7th section of said act. 17 Stat., 1070. 

The ground of this action is, that said act to raise supplies for 
the fiscal year 188] is repugnant to the Constitution of the United 
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3 S$tates. art. 1, sec. 10, because, as it is alleged, it prohibits the 
county treasurers from receiving in payment of taxes the coupons 
tendered by the plaintiff in error, notwithstanding, as he claims, 
the contract of the State expressed in the consolidation act of 
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1873, and recited in the bonds. 

The question, then, is whether the said act to raise supplies 
and make appropriations for the fiscal year commencing Novem- 
ber 1, 1881, is in contravention of art. 1, sec. 10, of the Consti- 
tution of the United States. 

In the orderly discussion of this question, it will be proper, if 
not necessary, to refer to the financial legislation of South Caro- 
lina since 1876, in order to understand the position of the State 
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with reference to her creditors. 

It may not be irrelevant here to remark, since it is a matter of 
history, that for ten years prior to 1876 the governmental affairs 
of South Carolina were not administered either wisely or honestly, 
and that, as a natural result, her treasury was depleted, and her 
people burdened with debt—a large part of which was known to 
be invalid. | 

On the 8th day of June, 1877 (16 Stat., 318), the general as- 
sembly adopted a resolution, entitled *‘Joint resolution to raise 
a commission to investigate the indebtedness of the State.” It 
recited that great uncertainty existed in the minds of the pro- 
perty owners and taxpayers as to the real and definite amount of 
the true and valid indebtedness of the State and the character of 
the obligations out of which the indebtedness had grown, and the 


equally unsatisfactory condition of the credit of the State as long 
as any doubt or suspicion attached to claims against her, and pro- 
vided for the appointment of a commission, consisting of three 

6 members of the senate and four members of the house of repre- 
sentatives, to investigate and report to the general assembly upon 
such indebtedness. 

The duty of said commission was to make a thorough investi- 
gation of the following and kindred matters, to wit: 

First. The entire amount of consolidated bonds and certificates 
of stock that have been issued under the “act to reduce the vol 
ume of the public debt and provide for the payment of the 
same,’ approved December 22, 1873, so as to show, under pro- 
per heads and classifications, the number of the series, the letter, 


date of issue, denomination, rate of interest, by whom signed 
and countersigned, and to whom issued. * 

Second. Whether there is in the State treasurer's office, on 
file as vouchers, cancelled bonds. coupons, and certificates of the 
issues described, issued in accordance with law, and authorized to 
be consolidated by the act above recited to the amount required 
by said act. 

The commission, by section 3 of said joint resolution, were re- 
quired to report if any of said bonds, certificates of stock, or 
coupons have been illegally or otherwise improperly issued, to- 
gether with the evidence upon which the illegality or non con- 
formity to law rests. 

This commission, after a careful and laborious investigation, 
submitted their report, accompanied with schedules, one of which, 
called No. 6, was intended to represent the consolidation bonds 
and certificates affected by vouchers which, in the judgment of the 
bond commission, were not issued in accordance with law, and 
authorized to be consolidated under the ‘‘act to reduce the volume 
of the public debt and provide for the payment of the same.” 

Upon hearing this report the general assembly, in order to 
give to all creditors of the State ample opportunity to have their 
claims tested according to the rules of law, passed a ‘joint reso- 
lution providing a mode of ascertaining the debt of the State 
and of liquidating and settling the same."" March 22, 1878, 16 
Stat., 669. 

This resolution provides : 

1. That a special court be established, to be known as the 
Court of Claims, to consist of three of the Cireuit Judges of this 
State, now in commission, which said court shall have jurisdic- 
tion to hear and determine any case or cases made up or brought 
to test the validity of any of the consolidated bonds, coupons, 
and certificates of stock, or any of the various classes of them 
mentioned in the report of the bond commission, as resting on 
vouchers not issued in accordance with law, and authorized to be 
consolidated by the act of the general assembly approved Decem- 
ber 22, 1873, entitled *-An act to reduce the volume of the pub- 
lic debt, and provide for the payment of the same,” and also as 
not issued in accordance with law, and further designated and 
described in schedule 6 of the said report. 
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2. That there shall be the same right of appeal in every re- 
spect from the said special court to the Supreme Court of this 
State, as now exists from the Circuit Courts to the Supreme 
Court, with a right of appeal by writ of error, or otherwise, to 
the Supreme Court of the United States. 

3. That the pleadings and practice in the cases made and suits 
brought in said special courts shall conform to, and be governed 
by, the same laws, rules, and regulations governing the Circuit 
Courts of this State. 

The resolution further provides “that the attorney general and 
his associates, with the consent of the creditors of this State, or of 
so many of them as shall be necessary, may make up a case, or 
cases, to heard and determined in said court, in which, if practi- 
cable, the State shall be defendant, to test the validity of the 
said consolidated bonds and coupons and certificates of stock 
mentioned in said schedule 6, bringing before the court the vari- 
ous classes of vouchers, which, it is alleged in the report of the 
said commission, impair the validity of the said consolidated bonds, 
coupons, and certificates of stock, or any of them.”’ 

Sec. 12 of said resolution provides: ‘“That the coupons and 
interest orders on any of the classes of consolidated bonds or 
certificates of stock mentioned in the said schedule 6, shall be 
paid out of the proceeds of the taxes for the last and the current 
fiscal years, respectively, whenever there shall be a final adjudi- 
cation as to the validity of the several classes of bonds and cer- 
tificates of stock in the manner hereinbefore provided, and none 
other.” 

Certain of the creditors of the State, holding bonds and cer- 
tificates of stock of all the classes declared by said commission to 
be invalid and embraced in said schedule 6, brought suit before 
the said Court of Claims thereon to test their validity, and from 
the judgment of said court, which was in favor of the State, ap- 
pealed to the Supreme Court of said State. These cases, known 
as the ‘“‘bond debt cases,’’ were heard by the said Supreme Court 
at the April term, 1879; and it was decreed and adjudged by said 
court— 

First. That all the bonds issued under the ‘‘consolidation act” 
are valid obligac‘ions of the State of South Carolina, except as 
follows : 
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Ist. Such as were issued in exchange for bonds issued under 
the act entitled “‘An act to authorize a loan for the relief of the 
treasury, approved February 17, 1869, or for the coupons of 
such bonds, the said act being repugnant to sec. 7, art. 9, of the 
Constitution of the State of South Carolina, in that it purports 
to create a debt which was not for the purpose of defraying extra- 
ordinary expenditures, and the debt sought to be created not 
being “for some single object,’ and such object not being dis- 
tinctly specified therein, as required by said section and article 
of the constitution. 

2d. Such as were issued in exchange for the second issue of 
bonds under “‘an act to authorize a State loan to pay interest on 
the public debt,’’ and which were endorsed “issued under act ap- 
proved August 26, 1868,” or the coupons of such bonds, the said 
bonds and coupons being absolutely void, even in the hands of bona 
fide holders, because issued without any authority whatever. 

drd. Such as were issued in exchange for those conversion 
bonds which were issued in exchange for either of the bonds or 
coupons of the two classes mentioned. 

Second. That if any consolidation bond rests wholly upon any 
of the three objectionable classes of bonds therein mentioned, 
then it is wholly void; but if it rests only in part upon such ob- 
jectionable bonds or coupons, then it is void only to the extent 
which it does rest upon such objectionable bonds or coupons, and 
for the balance it is a valid obligation of the State. 

Third. That the burden of proof is upon the State to show 
that any particular bond which may be brought into question 
does rest, either in whole or in part, upon such objectionable 
bonds and coupons, and if in part only, then the State must show 
what part is so affected. 

No appeal was taken from this decision, either by writ of error 
or otherwise, and no step whatever was taken by any creditor to 
enforce the payment of any of said bonds or coupons from the 
time of the decision in said “‘bond cases,’ on September 29th, 
1879, to the time of the commencement of these actions—over 
two years. 

It having been supposed that this decision put at rest all ques- 
tions in reference to the valid debt of the State, the general 
assembly of the State passed an act entitled ‘“‘An act to provide 
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for the settlement of the consolidated debt of the State, in accord- 
ance with the decision of the Supreme Court of South Carolina, 
approved 23rd December, 1879,”’ 17 Stat., 104, which together 
with an amendatory act, passed the following year, 17 Stat., 270, 
provided for the appointment of a special commissioner, whose 
duty it should be to eliminate from the original consolidation 
bonds, presented for that purpose, so much thereof as had been 
adjudged to be invalid, reporting his action, from time to time, 
to the State treasurer. 

It was further provided by said acts that the treasurer of the 
State should issue to the holder of any bond or certificate of stock 
which was reported by said special commissioner to be in part 
invalid, and upon the surrender and cancellation of such bond 
and certificate, a new consolidation bond, of different color from 
those surrendered, representing the exact amount of such bond 
or certificate which was so reported to be valid. 

A large amount. of the original consolidation bonds, which 
were colored green and called *‘green bonds,” were accordingly 
surrendered and exchanged for new consolidation bonds, colored 
brown, and known as “‘brown bonds.’’ ‘These latter bonds rep- 
resent the valid, unquestioned debt of the State, and the coupons 
thereof are received for taxes, or are paid on presentation at the 
treasury. 

The object of this legislation clearly was to provide a scheme 
by which it could be ascertained what was the valid debt of the 
State. 

It was not to repudiate a debt, or to impair the obligation 
of any contract which the State had made, but rather to deter- 
mine honestly, fairly, and judicially, what obligations the State 
was under, and to ascertain what contracts she had made. 

This could be done only by an examination of the records of 
the office of the State treasurer, where the various reports of the 
special commissioner were filed. It was entirely impracticable 
for the county treasurers of the State to determine upon the pre- 
sentation of a ‘“‘green bond’’ what part of the valid debt of the 
State, if any, it represented; and, therefore, it was provided by 
sec. 7, of an act entitled *‘An act to raise supplies and make ap- 
propriations for the fiscal year, commencing Nov. 1, 1881": 
‘That all taxes assessed and payable under this act shall be 
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paid in the following kinds of funds, and no other: gold and silver 
coin, United States currency, national bank notes, and coupons 
which shall become payable during the year 1882, on the valid 
consolidation bonds of the State, known as the ‘brown bonds.’ ”’ 


I. 


A sovereign State cannot be sued in its own courts, except by 
its consent. This proposition is based upon the principle of 
sovereignty itself, and is supported by so many adjudications as 
to have become common learning. Railroad Company v. Ten- 
nessee, 101 U. S., 337. 

If this be admitted, as it must be, then it follows as a. neces- 
sary consequent, that when the State gives its consent to be sued 
and at the same time prescribes the mode of proceeding, that 
mode, and none other, must be adopted. 

The State did consent to be sued by the holders of claims ‘of 
the class represented by the plaintiff in error, and at the same 
time, and by the same joint resolution under which such consent 
was given (16 8. L., 318). did prescribe the mode by which such 
suits should be brought and conducted. 

‘It is an established principle of jurisprudence in all civilized 
countries’’ (says the court in Beers v. State of Arkansas, 20 
How., 529), “that the sovereign cannot be sued in its own 
courts, or in any other, without its consent and permission; but 
it may. if it thinks proper, waive this privilege, and permit itself 
to be made a defendant in a suit by individuals, or by another 
State. And as this permission is altogether voluntary on the 
part of the sovereignty, it follows that it may prescribe the terms 
and conditions on which it consents to be sued, and the manner 
in which the suit shall be conducted, and may withraw its con- 
sent whenever it may suppose that justice to the public requires 
it. 

It is true that the plaintiffs did not present their bonds and 
coupons for adjudication to the Court of Claims, and not being 
parties to the proceedings instituted in said court, they cannot be 
bound by the decisions thereof, upon the ground of res adjudicata. 
But, as McIver, A. J., in-the decree from which this appeal is 
taken well says, ‘The true ground is that as the State cannot be 
sued except with its own consent, and then only in the mode 
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which it has seen fit to prescribe, and as the State did prescribe 
a mode by which it could be sued, and the validity of its debt 
tested upon the same principle upon which the contracts of indi- 
viduals are tested, and having invited all persons having claims 
against it, whose claims are disputed, to come in and assert and 
establish their claims, one who has failed to avail himself of the 
opportunity thus afforded cannot afterwards, in another proceed- 
ing, not permitted by the State, maintain an action against the 
State, or against any of its officers for refusing to do that which 
the laws of the State forbid.” 

Again, when a State, by statute, subjects herself to suit in her 
own courts, and a contract is made with the State while such statute 
is in force, the State has the right to repeal such statute, and, 
thereby, to deprive the courts of jurisdiction in a suit brought 
against the State by its creditor to enforce such contract. Rail- 
road Co. v. Tennessee, 101 U. S., 337; Railroad Co. v. Ala- 
bama, Jd., 101, 835. 

By parity of reasoning, where a State agrees to receive certain 
evidences of indebtedness in payment of taxes, and provides a 
mode of enforcing such agreement by suit, or other proceeding, 
against its financial agents, it would seem that it is competent for 
the State to repeal the statute by which such suit or proceeding 
was authorized, and to direct her agents not to receive such evi- 
dences of indebtedness in payment of taxes, and the holders of 
the same would be without remedy, except by petition to the leg- 
islature. 

The only exception to this rule is where the statute affording 
the remedy was in force at the time the indebtedness arose, so as 
to be a part of the contract, and in such case the repeal of the 
statute would not, so far as the agents of the State are concerned, 
deprive the creditors of the State of the remedy which they had 
at the time the contract was made, unless some other good and 
sufficient remedy has been afforded. 

The statute under and by virtue of which this suit has been 
brought, was not in force at the time when the bends in ques- 
tion were issued, and therefore is in no sense a part of the con- 
tract which the appellant attempts to set up. 

The statute is still in force, but the Supreme Court of South 
Carolina has decided that the remedy thereby afforded was not 
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intended to be applied to the bonds, X&c., represented by the ap- 
pellant. 

The decisions of the State Courts will be recognized and fol- 
lowed by this court, except where contract obligations are con- 
cerned. 


If. 


The remedy afforded to creditors of the State under said joint 
resolution, approved June 8, 1877, may be assimilated to the 
remedy afforded to the holders of the bills of the Bank of the 
State by an act of the general assembly of the State of South 
Carolina, entitled ‘*An act to provide the mode of proving bills of 
the Bank of the State, tendered for taxes, and the rules of evi- 
dence applicable thereto,’ approved June 9, 1877, 16 8. L., 302. 

This act was considered by the Supreme Court of the United 
States in the case of South Carolina v. Gaillard, 101 U. 8., 437. 
The court said: ‘*It does no more than provide a way of deter- 
mining whether bills offered in payment of taxes are binding on 
the State. * * * Passed, as the act was, long after the charter 
was granted, and long after all the outstanding bills of the bank 
were issued, the State was restrained by no contract obligation 
from taking away or changing the remedy it then gave. All the 
cases in this court, where the question has arisen, agree in hold- 
ing that the States may change the remedy, provided no substan- 
tial right secured by the contract is impaired.”’ It is enough if 
the contract is left with the same force and effect, including the sub- 
stantial means of enforcement which existed when it was made. 
The guaranty of the constitution gives it protection to that extent. 
Walker v. Whitehead, 16 Wall., 314; Tennessee v. Snead, 96 
U. S., 69. To the same effect is the decision of this court in the 
case of Antoni v. Greenhow, 107 U. 8., 76, where the court says: 
‘‘It cannot be denied that, as a general rule, laws applicable to 
the case, which are in force at the time and place of making a con- 
tract, enter into and form a part of the contract itself, and that 
this embraces alike those laws which affect its validity, construc- 
tion, discharge, and enforcement. Walker v. Whitehead, 16 
Wall.. 314. But it is equally well settled that changes in the 
form of action and modes of proceeding do not amount to an im- 
pairment of the obligation of a contract, if an adequate and effica- 
cious remedy is left. This limitation upon the prohibitory clause 
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of the constitution in respect to the legislative power of the State 
over the obligation of contracts was suggested by C. J. Marshall, 
in Sturges v. Crowninshield, 4 Wheat., 122, and has been uni- 
formly acted on since. Mason v. Haile, 12 Wheat., 370; Bron- 
son v. Kinsie, 1 How., 311; Von Hoffman v. City of Quincy, 4 
Wall., 535; Dreham v. Stifle, 8 Wall., 595; Gunn v. Barry, 
15 Wall., 611: Walker v. Whitehead, 16 Wall., 314: Terry v. 
Anderson, 95 U.S., 628; Tennessee v. Snead, 96 U. 8., 69; 


‘ 


Louisiana v. Pilsbury, 105 U. 8., 278. 


ITT. 


The act entitled “‘An act to facilitate the collection of taxes,” 
approved Dec. 24, 1878, 16 Stat., 7385, does not authorize the 
plaintiff in error to bring this suit. 

By previous legislation the whole subject of the indebtedness 
of the State had been referred, first, to a commission instituted 
for the purpose of inquiring into its validity, and then a special 
court had been organized to test the validity by the rules of law 
of such claims against the State as had been reported invalid by 
said commission. 

It cannot be supposed that the legislature intended to.reopen 
the question submitted to the special court, and before any final 
adjudication had been reached. Such legislation would have 
virtually put an end to said court, and would have nullified all 
that had been done at previous sessions of the legislature in ref- 
erence to the subject matter. If this had been the object intend- 
ed, the joint resolution of June 8th, 1877, would have been ex- 
pressly repealed, or such words would have been used by the 
legislature as would have destroyed the force and effect of said 
resolution, thereby effecting its repeal by necessiry implication. 

Besides, the phraseology of the act shows that it was intended 
to have no reference to a bondholder, in case his coupons were 
refused when tendered in payment of taxes, but was intended to 
afford a remedy to such persons as might tender bills of the Bank 
of the State in payment of taxes. ‘The 3rd section of this act 
reads as follows: ‘That in all cases in which any person against 
whom any taxes stand charged upon the books of any county 
treasurer of the State has heretofore tendered in payment of the 
sume any funds, currency, or bank bills, other than such as the 
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treasurer was authorized to receive by the act of the general 
assembly levying said taxes, the said treasurer shall receive from 
such person the said taxes without penalty, in funds or moneys 
authorized to be received by the act of the general assembly levy- 
ing the same.” &c. This section certainly does not refer to the 
class of creditors represented by the appellant. If such had been 
the intention of the legislature, the words ‘coupons’ or “‘interest”’ 
would also be found in. said section in connection with the words 
“bank bills.”" Eapressio unius, exclusio alterius. 

But suppose this were not the case, and that the legislature 
did intend to reopen the question submitted to the Court of 
Claims, and by this act to give the bondholders of the class rep- 
resented by the appellant a further opportunity to test the valid- 
ity of their claims by the mode adopted by the appellant. Still, 
this action could not be sustained, because it would be incum- 
bent on the appellant to show that the county treasurer illegally 
and wrongfully refused to receive in payment of taxes assessed 
against him, anything else but gold and silver coin, United 
States currency, National Bank notes, and coupons which shall 
become payable during the year 1882, on the valid consolidation 
bonds of the State, known as the *“*Brown bonds,”’ as required 
to do by the 7th section of the act to raise supplies and make 
appropriations for the fiscal year commencing November 1, 1882. 
17 Stat., 104. 

‘Fhis act did not permit county treasurers to receive the cou- 
pons tendered by the appellant in payment of taxes. They, by 
such refusal, only rendered obedience to the mandate of the legis- 
lature. It was entirely competent for that body to establish a 
court to test the validity of the indebtedness of the State, and it 
must follow that until such indebtedness was established, it could 
prohibit the payment of the tainted bonds or coupons or the 
reception of any part of the same in payment of taxes. If this 
be true, there was nothing wrongful or illegal in the treasurer of 
Charleston County refusing to receive in payment of taxes the 
coupons tendered by the appellant. This officer simply obeyed 
the act of the legislature passed in pursuance of the law as de- 
clared by the court of last resort of his State. 

The decision of the Supreme Court of South Carolina in the 
“bond debt cases’’ was the law of the land at the time of the 
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tender and refusal of said coupons, out of which this action grew, 
and until reversed must remain the law. While it remains of 
force all officers of the State must render proper respect and obe- 
dience to any act of the legislature passed in accordance with 
it, and its repeal could not operate upon past acts so as to make 
those acts wrongful which were rightful before. 

If, then, the law as it had been settled, justified the refusal of 
the coupons at the time of the tender, then in the event that the 
decision of the ‘-bond debt cases’ should be reversed, such rever- 
sal will not help the appellant, for no change in the law could 
affect a transaction occurring before such change. 
IV. 

But assuming that the appellant has the right to institute this 
action, still we submit that he can gain nothing by this appeal. 

He tendered to the treasurer of Charleston County in part 
payment of his taxes for the year 1882, coupons of consolidated 
bonds, numbers 850, 851, and 2290, which matured on the first 
day of January, 1882. ‘Two of said bonds, Nos. 850 and 851, 
the plaintiff procured from Levy and Borg, and the other, No. 
2290, from the Yonkers Savings Bank, some time in the year 
1878. ‘These bonds were issued by the State treasurer to the 
said Levy and Borg and the Yonkers Savings Bank, respective- 
ly, under and by authority of an act of the general assembly of 
the State of South Carolina, approved 22d December, 1873, en- 
titled “‘An act to reduce the volume of the public debt, and pro- 
vide for the payment of the same.’ 

Levy and Borg, under the terms of said act, surrendered to 
the State treasurer bonds and coupons enumerated thierein, 
amounting in the aggregate to $52,210, and received in exchange 
therefor fifty-two consolidated bonds each for $500.00, and one 
certificate of consolidated stock for $105.00, being fifty per cent. 
of the face value of the bonds and coupons so surrendered. 

Among the bonds and coupons so surrendered by the said 
Levy and Borg, for which they received consolidation bonds, in- 
cluding the bonds designated by the numbers 850 and 851, were 
the following, viz : 

Certain bonds endorsed ‘issued under act approved 
August 26, 1868,” being a second issue under *‘an 
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act to authorize a State loan to pay interest on the 

public debt,”’ approved August 26, 1868, amount- 

ing in the aggregate to forty-two thousand dollars, $42,000 
And coupons attached to said bonds, amounting in 

the aggregate to five thousand six hundred and 

seventy dollars, 5,670 


Total, $47,670 


The Yonkers Savings Bank, under the terms of said act, sur- 
rendered to the State treasurer bonds and coupons of the classes 
enumerated therein, amounting in the aggregate to $237,530, 
and received in exchange therefor one hundred and eighteen 
consolidation bonds, each for $1,000, one consolidated bond for 
$509, and one certificate of consolidated stock for $265, being 
fifty per centum of the face value of the bonds and coupons so 
surrendered. 

Among the bonds and coupons so surrendered by the Yonkers 
Savings Bank, for which it received consolidated bonds, includ- 
ing the bond designated by the number 2290, were the following: 

Certain bonds issued under “‘an act to authorize a 

loan for the relief of the treasury,’’ approved Feb- 

ruary 17, 1869, amounting in the aggregate to 

one hundred and seventy thousand dollars, $170,000 
Coupons attached to said bonds amounting in the 

aggregate to twenty-nine thousand seven hundred 

and fifty dollars, 29,750 
Detached coupons from bonds issued under the act 

last mentioned, ‘for the relief of the treasury,”’ 

amounting to nine hundred and eighty dollars, 980 


Total, $200,730 


The two classes of bonds and coupons thus surrendered by the 
said Levy and Borg and the said Yonkers Savings Bank, respec- 
tively, and which largely constituted the basis of the consolida- 
tion bonds numbers 850, 851, and 2290, above stated, were 
never valid debts of the State of South Carolina; and so it was 
decided by the Supreme Court of the State in the “bond debt 
eases.”" 1258. C. Rep., 200. 

If this decision should be sustained, then this appeal should be 
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dismissed, because under no circumstances was it the duty of the 
defendant to receive in payment of taxes the coupons which were 
not valid debts of the State. 

We submit: 

1. That the vouchers upon which the consolidation bonds 
above mentioned were based, were not valid debts of the State. 

2. That the consolidation bonds or the coupons thereon ten- 
dered by the plaintiff in payment of taxes, were of no higher ob- 
ligation or of any greater validity than the securities for which 
they were exchanged. 
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The vouchers upon which the consolidation bonds above men- 
tioned were based were not valid debts of the State. 

These vouchers, or bonds and coupons surrendered, which we 
claim to be invalid, were composed of two classes, viz. : 

1. Bonds and coupons issued under an act entitled an “‘act to 
authorize a loan for the relief of the treasury,’ approved Febru- 
ary 17, 1869; and 

2. Bonds and coupons, purporting to be issued under an act 
entitled an “act to authorize a State loan to pay interest on the 
public debt,’’ approved August 26, 1868. 

First. As to the first class. 

We submit: that they were invalid, null, and void, because 
issued under an act which is repugnant to article 9, sec. 7, of the 
Constitution of the State of South Carolina. This section reads 
as follows: ‘For the purpose of defraying extraordinary expen- 
ditures the State may contract public debts; but such debts shall 
be authorized by law for some single object to be distinctly speci- 
fied therein ;”’ &c. 

Upon this point the Supreme Court of South Carolina, in the 
“bond debt cases,’’ 12 8. C. R., 288, says: 

“This act we regard as liable to two constitutional objections : 

‘Ist. It purports to create a debt which was not ‘for the pur- 
pose of defraying extraordinary expenses ;’ and 

“2nd. The debt therein sought to be created is not ‘for some 
single object,’ and such object is not specified therein, and it is 
therefore in violation of two of the clauses of sec. 7, art. 9, of 
the Constitution. As we have already seen, provision had pre- 
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viously been made for the redemption of the bills receivable, and 
for the payment of the interest on the public debt then in arrear, 
and we are not aware of any other expenditure which the general 
assembly were then called upon to provide for which could pro- 
perly be classed amongst extraordinary expenditures, and none 
such have been suggested to us. The most natural inference is 
that the object of this act was to raise money to meet the current 
demands upon the treasury, in anticipation of the collection of 
taxes levied for that purpose, and such demands as we have seen 
fall into the class of ordinary expenses, and cannot therefore be 
regarded as ‘extraordinary expenditures.’ Again, the debt which 
this act purports to authorize cannot be said to be ‘for some sin- 
gle object,’ nor is such object ‘distinctly specified therein.’ 
Money borrowed for the ‘relief of the treasury,’ might and would 
be applied to as many different objects as there were demands 
upon the treasury."’ When the money borrowed under this act 
was paid into the treasury, it was subject to be drawn upon for 
the payment of any and all valid claims against the State. It 
was not intended to be recognized and set apart for any specific 
object, but was doubtless used and applied as other moneys raised 
for the purpose of defraying the ordinary expenses of the State 
government. There was no “extraordinary expenditure” for which 
it was necessary to create a debt as it was proposed to be done 
by this act. Provision had already been made for the redemp- 
tion of the ‘bills receivable” by act passed Aug. 26, 1868, 14 
S. L., 18, for the payment of the interest then in arrear on the 
public debt by an act passed on the same day, 14 8. L., 19, and 
for funding the outstanding bills of the Bank of the State by an 
act passed 15th September, 1868, 14 S. L., 22. There were no 
other expenditures to be provided for by the legislature that 
could fall under the class of extraordinary expenditures. 

Neither the title nor the body of the act indicate the purpose 
for which the debt was to be created, except that it was for the 
relief of the treasury. Could the purpose of the legislature be 
more general than thus expressed’ Can any one by reading 
this act say what the object was for which the debt was to be 
created? Was it for the purpose of paying the salaries of the 
State officers, and the expenses of the sessions of the general 
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assembly, and other current expenses, in anticipation of the col- 
lection of taxes ? 

We can only conjecture as to the object; we only know that 
it was “for the relief of the treasury.’’ But this is not enough. 
The purpose of the constitutional provision was, first, “to prevent 
log-rolling legislation ;’’ second, *‘to prevent surprise or fraud 
upon the legislature by means of the provisions in bills of which 
the titles give no intimation, and which might therefore be over- 
looked and carelessly and unintentionally adopted ;’’ and third, 
that the people be fairly apprised through such publication of 
legislative proceedings as is usually me‘le, of the object, the spe- 
cial object, for which the debt was to be created, “tin order that 
they may have the opportunity of being heard thereon by peti- 
tion or otherwise, if they shall desire.”’ 

Cooley on Con. Lim., p. 143. 

The provision of the constitution above cited was intended to 
be a check upon the legislature. The proposition that that body 
has the right to decide for itself what are extraordinary expendi- 
tures, is only true in a limited sense. It must decide in the first 
instance upon this, as well as upon all other constitutional ques- 
tions; but such decision is always subject to review by the courts 
of the State—a co-ordinate branch of the government. To hold 
that the legislature has the right to decide this question, and that 
the courts have no power to declare its act unconstitutional on 
the ground that the expenditures thereby intended to be provided 
for were not ‘‘extraordinary,’’ would be, in effect, to hold that 
the legislature, in matters of finance, is omnipotent, and that it 
is subject to no constitutional restraint. 

Second. As to the second class. 

Bonds and coupons purporting ta be issued under an act enti- 
tled ‘‘An act to authorize a State loan to pay interest on the pub- 
lic debt.”’ 

As to the second issue of these bonds, which have been de- 
clared to be invalid, I beg to quote at some length from the opin- 
ion of Willard, C. J., in the “bond debt cases,” 12 8. C. Rep., 
294 : 

“The first question that will be considered is, whether consti- 
tutional authority existed for the issuing of the class of bonds 
that have been termed the second issue of bonds to pay interest 


on the public debt. The history of the transaction in question is 
briefly as follows: An act was passed August 26th, 1868, enti- 
tled ‘An act to authorize a State loan to pay interest on the 
public debt,’ authorizing the governor ‘to borrow on the credit of 
the State of South Carolina on coupon bonds within twelve 
months after the passage of this act, a sum not exceeding $1,000,- 
QUO, or as much thereof as he may deem necessary to pay inter- 
est on the public debt.’ It appears in evidence that bonds to the 
nominal amount of $1,000.000 were issued and sold under the 
authority of this act. It also appears that after such bonds had 
been so issued, and, as we,must assume from the evidence, had 
become the property of private individuals, it was urged upon 
the financial board, which consisted of the governor, the attor- 
ney general, and the State treasurer, that the bonds would be 
more salable if in a form that would not make it appear that 
they were intended for payment of the interest on the public 
debt. The financial board thereupon assumed authority to retire 
the outstanding issue by replacing it with bonds which had 
already been issued thereunder, but omitting from their face the 
objectionable statement that was supposed to prejudice their mar- 
ketable quality. It appears also that bonds so issued for the sole 
purpose of replacing such previous issue, were never sold for 
original bonds, and were not, in fact, used for the purpose of 
replacing previous issues. The question is, whether sufficient 
authority existed in the financial board to create bonds of the 
class just named, that in the hands of a bona fide holder for value 
would constitute a valid obligation of the State. 

‘The first question is one of fact, namely, what was the nature 
of the authority that the financial board thus attempted to exer- 
cise? This must be disposed of upon the evidence in the case. 
It is very clear that what the financial board assumed to do was 
to change in point of form as to an immaterial matter, so far as 
it affected the liability of the State, outstanding obligations of 
the State. It is not pretended that the board intended to create 
one dollar of new debt. There is not the slightest evidence that 
the governor, who was a member of the board, intended, or had 
in contemplation as a consequence of the transaction, to add to 
the sum that had already been borrowed under the act already 
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mentioned a single dollar, to be applied according to the purposes 
of that act, namely, ‘to pay interest on the public debt.’ 

“The sole object of the transaction, as we are bound from the 
evidence before us to conclude, was to make an immaterial 
change in the form of securities evidencing outstanding obliga- 
tions of the State. 

“It is not competent to argue that because the action of the 
board appears to have resulted in the creation of new debt, that 
that circumstance stamps the nature of the authority attempted 
to be exercised. In the first place, we are bound from the evi- 
dence to assume that there was a distinct abuse of the authority 
attempted to be vested in him, on the part of the financial agent, 
who, instead of issuing the new bonds for the exclusive purpose 
of retiring the first issue, as to a part of them, at least, used them 
fur the purpose of creating a new debt. * * * 

“To possess and exercise authority to bind the State by the 
terms of an,obligation newly created, implies a delegation of au- 
thority of a very high order, and generally esteemed of so much 
importance and delicacy as to receive the special attention of the 
framers of the fundamental law, and to be guarded with very 
careful constitutional restrictions; while to effect a change in the 
form by which an obligation is evidenced that does not touch its 
hature or extent, is, when authorized, a mere act of administra- 
tive detail. | 

“Let us trace these distinctions into the constitution. 
7, article [X., provides as follows : 

‘**For the purpose of defraying extraordinary expenditures, 
the State may contract public debts, but such debts shall be au- 
thorized by law for some single object, to be distinctly specified 
therein, and no such law shall take effect until it shall have been 
passed by the vote of two-thirds of the members of each branch 
of the general assembly, to be recorded by yeas and nays in the 
journal of each house, respectively, and every such law shall 
levy a tax annually sufficient to pay the annual interest of such 
debt.’ 

“Here is a distinct negation to the State of power to create 
public debts, except where that power is exercised for particular 
purposes, and in a particular way, and it is, of course, a nega- 
tion of the authority of any agent of the State to create such 


Section 


19 


debts in a manner inconsistent with the provisions of the consti- 
tution. 

“Section 10 of article IX. deals with the powers of evidencing 
existing obligations, including that of changing the forms of such 
evidence. It provides that no scrip, certificate, or other evidence 
of real indebtedness, shall be issued, except for the redemption 
of stock, bonds, or other evidences of debt previously issued, or for 
such debts as are expressly authorized in the constitution. 

‘In these provisions we have distinctly recognized the two 
classes of powers—the one capable by rightful exercise of bring- 
ing into existence a new specific obligation of the State, and the 
other of certifying in form a debt already existing. It is perfectly 
clear that the authority which the board attempted to exercise in 
the present case is that regulated by section 10, and not that 
treated of in section 7. 

Our attention has not been called to any act authorizing the 
financial board, or the officers composing that board, individually, 
to issue any bond, certificate, or evidence of debt by way of 
changing the evidence of any antecedent debt of the State. 
After a careful examination of the acts, | am unable to find any 
evidence that the governor, attorney general, and the treasurer 
possessed legal authority to exercise any such power, or even to 
act as a board under the name of the ‘financial board.’ The 
only authority conferred upon them, so far as | am able to find, 
is contained in certain sections of acts authorizing the borrowing 
of money for particular objects. These powers relate exclu- 
sively to the particular cases in reference to which they were 
given. 14 Stat., 17, 18, 182. The only power conferred, as it 
regards the loan for paying interest on the public debt, is con- 
tained in the fifth section of that act, and is as follows (14 Stat., 
18): ‘That the bonds authorized by this act shall be sold at the 
highest market price, and for not less than a sum to be fixed by 
the governor, attorney general, and the treasurer, who are here- 
by authorized to appoint, under a commission signed by them, 
some responsible bank or banker in the city of New York, to be 
subject to their direction and control; and they are further au- 
thorized to pay such sums of money as may be necessary to effect 
the purposes of this act out of any funds of the State not otherwise 
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appropriated.’ This power is not in the least analogous to that 
attempted to be exercised, and cannot include it. 

‘The only power at all analogous to that in question was con- 
ferred in the particular case of the issue of bonds to redeem the 
bills receivable of the State, and was confined to that object. 
That act (14 Stat., 17) provides ‘that the bonds authorized by 
this act shall be sold, at the highest market price, by the finan- 
cial agent of the State in the city of New York, and not less than 
fora sum to be fixed by the governor, attorney general, and 
treasurer, who shall fix the time of redemption and redeem said 
bills receivable, at the office of the State treasurer, and they are 
further authorized to pay such sums of money as may be neces- 
sary to effect the purposes of this act out of any funds of the 
State not otherwise appropriated. The powers here conferred 
on the persons who claimed to constitute the board are confined 
to the retirement of the bills receivable, and being thus specifi- 
ally delegated, instead of supporting, contradicts the assumption 
that they had general powers of that nature, while the fact that 
no such power was conferred as regards the class of bonds in ques- 
tion shows that it was not intended to be granted to be exercised 
in any form. Such powers as are claimed here nowhere appear 
granted, either expressly or as incidents to other powers granted. 

“It will not be seriously contended that the governor, attorney 
general, and treasurer could, either singly or unitedly, assume 
to change the form of an outstanding obligation of the State, in 
any respect, without the authority of the legislature therefor. It 
is apparent that the legislature, whose authority they claimed to 
exercise, took the same view of this question as that just ex- 
pressed, for that body passed an act entitled ‘An act to provide 
for the conversion of State securities,’ March 25d, 1869 (14 Stat., 
241), which covered the exercise of the very power in question, 
namely, that of changing the form of existing obligations. This 
act allows bonds to be changed into stock, and stock into bonds, 
but does not authorize any other change to be made in any evi- 
dence of indebtedness, and altogether ignores the existence of any 
authority of that description in the hands of the financial board, 
or the officers composing it, though two of them, the governor 
and the treasurer, have duties to perform under this act. 

‘It must be concluded that the governor, the attorney general, 
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and the treasurer had no such authority, collectively or individu- 
ally, as would enable them, or either of them, to put out an obli- 
gation for the redemption of an antecedent debt or obligation of 
this State, or in any way to change the form in which any such 
debt may be evidenced. 

“It is necessary to notice a view that has been strenuously 
urged, namely, that the action of the financial board must be re- 
ferred to authority contained in the act under which the bonds in 
question purport to be issued, communicated to the governor, to 
issue as many bonds as he should at any time judge necessary, 
for the purpose of borrowing money sufficient to pay the interest 
on the public debt, provided he did not overstep the limit of the 
amount to be borrowed, namely, $1,000,000. This proposition 
has already been answered in part. It is clear that if the gover- 
nor had such authority, he has not attempted to exercise it. It 
assumes that the governor found that the preceeds of $1,000,000 
of bonds was not sufficient to pay the outstanding interest on the 
public debt. There is not a particle of evidence that the gover- 
nor ever arrived at any such conclusion, or attempted to act upon 
it; on the contrary, the evidence shows that the governor was 
satisfied with the amount issued, and did not intend to give any 
authority to increase the sum to be borrowed beyond what was 
intended by the first issue. He attempted to change in certain 
respects the form of the security taken, but did not purpose to 
borrow more money. This completely disposes of the argument. 
But, it is apparent, the governor had no such authority. 

‘It is not necessary to contend that after the governor had once 
made up his mind that a certain sum was necessary, he could 
not afterwards increase that sum; but the proposition that dis- 
poses of the question is, that after he had fixed the whole amount 
to be raised, and had actually issued it, the whole intention of 


the act was carried out, and the authority it conferred spent. 


All the act contemplated was that the governor should exercise a. 


certain authority, based on his own judgment of the extent to 
which that authority should go, within a certain general limit. 
After he had exercised his discretion and had performed the act 
intended to be based upon it, what remained to accomplish the 
full purpose of the act? 

Possibly if an act conferring authority on a public officer, in- 
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tended to meet the case of making provision against future con- 
tingencies, should be brought in question, its purposes, when 
rightly understood, might give rise to the conclusion that it was 
intended as a continuing power. But here the matter to be 
ascertained by the governor was such as a sum in arithmetic 
would solve, and no ground is afforded for enlarging the sense of 
the words used by holding that it was intended that the governor 
should have a continuing open judgment in the matter 

“It is said that the amount that the bonds would bring on pub- 
lic sale was uncertain, and, therefore, the governor could not 
know until the sale was over how much money would be derived 
from the proceeds for the payment of interest. But the gover. 
nor knew how much money had been realized when the further 
sale was stopped. The completion and termination, in view of 
the fact that in his judgment enough money had been raised for 
the purpose, was an exhaustive exercise of his power under the 
act. Had the issue been based on the actual amount needed, it 
would have been otherwise; but being based on the judgment of 
the governor as to what was needed, his final conclusion and 
action under it was a complete satisfaction of the purpose of the 
statute. The act contains no expression to signify that the act 
of borrowing or of issuing the bonds should be a continuous act, 
such as the phrase ‘from time to time,’ but authorizes what is 
described as asingle act to be performed. 

“It isclear that parties having no legislative authority so to do 
have put in circulation evidences of indebtedness on the part of 
the State, and the holders of these evidences claim that they can- 
not be questioned as to their legal validity. A clearer case of the 
abuse of public authority cannot be stated, nor one that defies 
more openly all the safeguards placed by the constitution around 
the creation of public debts.”’ 

“It seems to us that there was no authority sheer’ for the 
second issue of bonds under this act. If there was such author- 
ity, then there was nothing to prevent a third or fourth, or any 
number of such issues. ‘The proposition that there was such 
authority under the act, falls to the ground of its own weight; 
for admitting its truth for a moment, the consequences to which 
it leads furnishes a complete reductio ad absurdum.”’ 


ce ceaacaee . 


There is no decision of the Supreme Court of South Carolina 
in conflict with its decision in the “bond debt. cases’ upon 
the question of the constitutionality of the ‘tact to authorize a 
loan for the relief of the treasury.’’ The case of Morton, Bliss 
& Co. v. The Comptroller General, shows no such conflict. 

In the former case, the court decided that said act was repug- 


nant to certain sections of the constitution of the State of South’ 


Carolina; while in the latter case, the court merely decided that 
said act was not repugnant to certain other sections of the con- 
stitution. 

The case of Morton, Bliss & Co. v. The Comptroller General 
came up upon petitions for writs of mandamus to compel the 
comptroller general to give notice to the county auditors of the 
per centum of the taxable property of the State to be levied 
to make payment of the interest upon the bonds held by peti- 
tioners. 

There were five petitions upon bonds of several classes: 1. 
Under act to redeem bills receivable, 26th August, 1868; 2. Act 


to authorize a State loan to pay interest on the public debt, 26th ; 


August, 1868; 3. Act to authorize a loan for the relief of the 
treasury, February 17th, 1869; 4 and 5. Acts to provide for a 
land commission, Xe. 

The only grounds of objection to the constitutionality of said 
‘‘act to authorize a loan for the relief of the treasury,’’ which 
were suggested to, or considered by, the court in the case of Mor- 
ton, Bliss & Co. v. The Comptroller General, were, first, that the 
act was in violation of that clause of the constitution which re- 
quired that ‘no law providing for the contracting of a public debt 
should take effect’’ until it shall have been passed by the vote of 
two-thirds of the members of each branch of the general assem- 
bly ; and, second, the clause which declared that every such law 
shall levy a tax annually sufficient to pay the annual interest of 
such debi. ‘The court held that the act was not repugnant to 
those sections of the constitution referred to by the respondent. 

The language of the decision itself shows that the court did not 
consider itself called upon to determine the question of the consti- 
tutionality of the act generally ; but that it was confined to the 
consideration of objections urged by the respondent. 
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On page 462 of said decision the court says: 

“The objection of the respondent to the constitutionality of the 
acts in question, that they do not levy a tax annually, sufficient 
to pay the annual interest of the debt, is not well taken.” 

On page 467 the court says: “It must, therefore, be concluded 
that a vote of two-thirds of the members present at the time the 
vote was taken, satisfies the requirement of the constitution. The 
respondent's objections, in this respect, are not well taken.”’ 

Again, on page : ‘*We have now considered all the objec- 
tions urged by the respondent, involving the constitutionality of 
the five acts of the legislature set forth in the relator’s petitions, 
and find that they present no just ground of objection to the 
validity of either of said acts.” 

Finally, the concluding sentence of the decision, on page 484, 
is as follows: “The objections interposed by respondent have 
been examined, and are found to afford no sufficient ground for 
refusing the writ. It must issue, and an order therefor must be 
made.” 

Upon this point, we have the testimony, so to speak, of Wil- 
lard, C. J., who delivered the opinion in the case of Morton, 
Bliss & Co. v. The Comptroller General, who says, at the conclu- 
sion of his opinion in the ‘“‘bond debt cases,’’ 12 8S. C., 310: 

‘The conclusions to which the court has arrived are not in 
conflict with anything decided in Morton, Bliss & Co. v. Comp 
troller General, 4 8. C., 430. The question just considered was 
not raised or considered in that case.’ 

Besides, it was regular and proper for the court in that case to 
confine itself to the case then before the court; to consider the 
objections made by respondent, and only those. Because, in 
inquiring whether a statute is constitutional, it is for those who 
question its validity to show that it was forbidden. People v. 
Draper, 15 N. Y., 543. 

The question whether a law is void for repugnancy to the con- 
stitution is at all times a question of delicacy. 

Fletcher v. Peck, 6 Cranch, 128. 

“It must be evident to any one that the power to declare a 
legislative enactment void is one which the judge, conscious of 
the fallibility of the human judgment, will shrink from exercising 
in any case where he can conscientiously, and with due regard to 


duty and official oath, decline the responsibility. * * * Never- 
theless, in declaring a law unconstitutional, a court must neces- 
sarily cover the same ground which has already been covered by 
the legislative judgment, and must indirectly overrule the deci- 
sion of that co-ordinate department. The task is, therefore, a 
delicate one, and only to be entered upon with reluctance and 
hesitation."" Cooley's Con. Lim., 160. 

“Neither will a court, as a general rule, pass upon a constitu- 
tional question, and decide a statute to be invalid, unless a deci- 
sion upon that very point becomes necessary to the determination 
of the cause. While the courts cannot shun the discussion of 
constitutional questions when fairly presented, they will not go 
out of their way to find such topics. They will not seek to draw 
in such weighty matters collaterally, nor on trivial occasions. It 
is both proper and more respectful to a co-ordinate department to 
discuss constitutional questions only when that is the very. lis 
mota.’ tddem, 163; Hoover v. Wood, 9 Jnd., 287. 

This doctrine was recognized, and this rule expressed, in Boyd 
v. Alabama, 94 U. 8. Rep., 645, to which Melver, A. J., makes 
reference, in his opinion herein, in the following language: 

“Courts seldom undertake in any case to pass upon the validity 
of legislation where the question is not made by the parties. 
Their habit is to meet questions of that kind when they are raised, 
but not to anticipate them. Until then, they will construe the 
acts presented for consideration, define their meaning, and enforce 
their provisions. The fact that acts may in this way have been 
often before the court, is never deemed a reason for not subse- 
quently considering their validity when that question is presented. 
Previous adjudications upon other points do not operate as an 
estoppel against the parties in new cases, nor conclude the court 
upon the constitutionality of the acts, because that point might 
have been raised and determined in the first instance.” 


Vib. 


The established settled construction given by the highest court 
of a State of the laws and constitution of that State must be 
deemed in all cases binding upon the courts of the Union. 

Elmendorf v. Taylor, 10 Wheat., 1538. 
Pease v. Peck, 18 How., 595. 
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Sumner v. Hicks, 2 Black, 532. 
Town of South Ottawa rv. Perkins, 4 Otto, 260. 

This rule has always been observed in this court in cases simi- 
lar to the one at bar, except where there have been conflicting 
decisions of the State court in matters affecting contract obliga- 
tions and rights, and then ‘the sound and true rule,’’ as was said 
by Mr. Chief Justice Taney in Ohio Life Ins. Co. v. Debolt (16 
How., 416), ‘‘is that if the contract when made is valid by the 
laws of the State, as then expounded by all the departments of 
its government, and administered in its courts of justice, its valid- 
ity and obligation cannot be impaired by any subsequent act of 
the legislature or decision of its courts altering the construction 
of the law.’ ‘This exception to the rule is manifestly just, be- 
‘ause a decision construing a statute before a contract is made 
becomes a part of such contract, and is presumed to have been in 
the contemplation of the parties at the time of the accrual of their 
rights thereunder. 

As was said by Mr. Justice Strong in Olcott v. Supervisors (16 
Wall., 678): This court has always ruled that if a contract when 
made was valid under the constitution and laws of a State, as 
they had been previously expounded by its judicial tribunals, and 
as they were understood at the time, no subsequent action by the 
legislature or the judiciary will be regarded by this court as 
establishing its invalidity. 

To this effect are the more recent decisions of this court: 
Douglass v. County of Pike, 101 U. 8., 677; New Buffalo v. 
Iron Works, 105 U. 8., 73; Taylor v. Ypsilanti, 105 U. S., 60; 
Green County rv. Connors, 109 U. 8., 294; Louisiana v. Pils- 
bury, 105 U. 8., 294; Dallas v. McKensie, 110 U.8., 686. 

But the case at bar, for the reasons above stated, does not come 
within the exception, even admitting that the decision in Morton, 
Bliss & Co. v. Comptroller General went to the extent for which 
the appellant contends, and, therefore, it is respectfully submitted 
that this court should follow the decision of the Supreme Court 
of South Carolina in the bond debt cases. 

But let us admit, for the sake of argument, that the Supreme 
Court of South Carolina did decide in the case of Morton, Bliss 
& Co. v. The Comptroller General that the “act to authorize a 
loan for the relief of the treasury,’’ approved February 17th, 


27 
1869, was constitutional. What would be the position of the 
appellant in reference to the bonds issued thereunder? It is true 
that where rights accrue under or by virtue of any law, they can- 
not be affected by any change in the law, whether such change 
be effected by statute or decision. But this doctrine cannot be 
applied to the appellant's case. If the decision supra, upon which 
the appellant relies, had been made before the bonds had been 
put upon the market as commercial paper, then, assuming that 
the constitutionality of the act in question had been thereby estab- 
lished, no subsequent decision or statute could have so changed 
the law as in any way to prejudice the substantial rights of the 
holders of the bonds. In this case, however, the facts are that 
the decision in Morton, Bliss & Co. v. The Comptroller General 
was made in August, 1873, and the bonds above referred to were 
put upon the market in 1869, long prior to the filing of said deci- 
sion. So it cannot be said that the holders of the bonds surren- 
dered in exchange for consolidation bonds acquired the bonds so 
surrendered on the faith of the law, as it is assumed that it was 
declared to be by said decision. 

County of Cass v. Johnson, 95 U. 8., 368; Douglass v. 

County of Pike, 101 U. 8., 687. 

If this decision was made after they became holders of the 
bonds, it cannot be said that the judicial construction of the stat- 
ute, made after the bonds had been issued, became a part of the 
contract with the State. To have ciis effect, such judicial con- 
struction must have been given before sad not after they became 
such holders; for if given after they became such holders, it is 
impossible that they could have in any Way been influenced 
thereby in investing their money in the bonds. 

There is no evidence that the parties who funded these bonds 
became the owners thereof after this decision was rendered, and 
if the appellant expected to rely upon this point, the onus was 
upon him to prove that they acquired the bonds subsequent to 
the time of said decision. 

It does appear, however, that the appellant acquired the cou- 
pons upon which his action is based in 1878, from Levy & Borg 
and the Yonkers Savings Bank, who had funded bonds under the 
consolidation act, the first in May, 1875, and the other in Octo- 
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ber, 1875; and that the appellant, therefore, so acquired his 
bonds after the report of the bond commission had been made. 

So he cannot claim the benefit of the principle contended for. 
He became the owner of said bonds with full notice of the report 
of the bond commission, by which they were declared to be in- 
valid, and a short time before they were judicially determined to 
be null and void by the bond debt cases. 


Va. 


The consolidation bonds or the coupons thereon tendered for 
taxes, were of no higher obligation nor of any greater validity than 
the *“‘vouchers”’ or securities for which they were exchanged. 

These bonds were issued’ under an act entitled ‘“‘An act to re- 
duce the volume of the public debt, and provide for the payment 
of the same.’’ 

This act requires the State treasurer to receive from the holders 
willing to surrender the same various classes of certificates of 
stock and bonds of the State; and thereupon in exchange for 
and in lieu of the bonds and stocks so surrendered, to issue to said 
holders other coupon bonds or certificates of stock as they may 
desire, equal in amount to fifty per centum of the face value of 
the bonds or certificates of stock so surrendered. 

The appellant claims that this act provided for a settlement 
between the State and her creditors ; was a composition with them ; 
a compromise of doubtful claims. 

In answer to this proposition, we submit, 

First, that no such composition was intended by the act; and, 
second, that even if so intended, it was not within the power of 
the legislature by this act to make that a valid debt which was 
void under the constitution. 

In support of our first proposition we say, (1) that the act in 
question nowhere provides that all creditors of the State must 
surrender their bonds and certificates of stock before any one of 
them could receive in exchange for such as might be surrendered 
by him other coupon bonds or certificates of stock ; (2) that the 
act does not even require any creditors to surrender all of the 
bonds or certificates of stock that he might hold against the State 
before he could surrender such as he might desire, and receive 
therefor new bonds or certificates of stock as therein provided ; 
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(3) that it does not appear from said act that any of the evidences 111 


of indebtedness therein referred to were considered doubtful, but 
all are represented as valid, except $5,965,000 of conversion 
bonds, which are declared to be absolutely null and void. 

If each creditor had the right then to act independently of all 
other creditors of the State in his transaction with the State; if 
he could surrender his bonds and stocks and receive other bonds 
and stocks from the State in exchange, without reference to 
whether other creditors would do likewise or not, we are unable 
to perceive how the act of one creditor could, in any way, consti- 
tute a consideration upon which the act of another creditor could 
be based. 

And if a holder of the bonds and certificates of stock referred to 
in the act voluntarily surrendered all that he held, some of which 
have proved to be valid and others invalid, and has received in 
exchange therefor new bonds under the act. the surrender of the 
valid bonds could not constitute a consideration for the new bonds 
so far as such new bonds represented the invalid bonds so sur- 
rendered. For, as we have said, the act itself expresses no doubt 
as to the validity of any of these evidences of debt, and any 
holder had the right to surrender any one of them and to receive 
in lieu thereof a new bond or certificate of stock 

[In support of our second proposition, it is only necessary to 
say the legislature is not the State. That body represents the 
people of the State, but is not invested with supreme power to 
make contracts for the State. Its action, especially in this re- 
spect, is limited and controlled by the constitution. Art. IX., 
sec. 7, and art. XVI. The consolidation act was neither passed 
by the constitutional majority nor submitted to a vote of the peo- 
ple. If, then, the evidences of indebtedness surrendered under 
said act were constitutionally invalid, the evidences of indebted- 
ness issued thereunder and in exchange therefor, must likewise 
be constitutionally invalid. 

What is here said in reference to the effect of the ‘‘consolida- 
tion act’’ applies with equal force to what is commonly ealled the 
validating act, approved March 13th, 1872, 15 Statutes, 278, as 
it was not passed by the requisite constitutional majority. 

[f the legislature could by these acts make that a valid debt of 
the State which was not so before, then it must follow that the 
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very body that was intended to be checked and restricted, could 
evade by these means, and set at naught, the mandates of the 
constitution, thereby breaking down the barriers that the people 
had set yp for their protection. 

That that will not be permitted to be done by indirect means 
which the law prohibited from being done directly, is a principle 
of law as well as of equity, binding alike upon individuals and 


upon legislatures. 


VIII. 


The consolidation act was intended to make provision only for 
the settlement and adjustment of the valid debt of the State which 
existed at the time of, its passage, and under the constitution 
could have no other effect. The constitution of South Carolina, 
art. X VI., provides as follows: ‘*To the end that the public debt 
of South Carolina may not hereafter be increased without the due 
consideration and free consent of the people of the State, the 
genera! assembly is hereby forbidden to create any further debt 
or obligation * * without first submitting the question as to the 
creation of any such new debt * * to the people of this State at 
a general State election; and unless two-thirds of the qualified 
voters of this State voting on the question, shall be in favor of a 
further debt, * * none such shall be created or made.”’ 

In the bond debt cases (12 8. C., 278) the court says: “it is 
conceded that the consolidation act was not passed by a two- 
thirds vote of the members of each branch of the general assem- 
bly, and was not submitted to a vote of the people, as required 
by article XVI. of the constitution, adopted January 29th, 1875, 
where after that time the general assembly undertakes ‘to create 
any further debt or obligation’ on the part of the State. It can- 
not, therefore, be allowed the effect of creating any further debt 
or obligation, and must be regarded as simply a scheme for the 
readjustment of the then existing debt. When, therefore, a ques- 
tion arises as to the validity of any bond which purports to have 
been issued under the provisions of that act, the inquiries are : 
1. Was the debt for which such bond was issued a then exist- 
ing debt of the State? 2. If so, was such debt amongst those 
provided for by the terms of the consclidation act? The answer 
to the first inquiry depends upon the answer to the question 
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whether the vouchers which were surrendered upon the issue of 
the consolidation bonds now in question were issued by compe- 
tent authority.” ° 

This is clearly the proper interpretation of the act, for if it 
should be so construed as to authorize the issuing of consolidation 
bonds for bonds which were not then existing debts of the State, 
it would be repugnant to the article of the constitution above 
cited, in this, that a further debt or obligation would thereby be 
attempted to be created. 

This conclusion would not be prevented by considering the fact 
that the execution of the scheme proposed by the act in question, 
while adding to the then existing debt, at the same time so di- 
minished the amount of the outstanding debt, that the remaining 
debt was less than before. If the effect was to make that a debt 
of the State which, except for the act, would have no validity, 
then thereby a further debt was attempted to be contracted, 
and such attempt could not be effectual except by compliance with 
the constitutional requirements. 

IX. 

But, it is respectfully submitted, that the Supreme Court of 
the United States has no jurisdiction in the premises. 

The action has for its object the establishment of the validity of 
certain bonds of the State of South Carolina; and it has been 
instituted under “‘an act to facilitate the collection of taxes,”’ the 
plaintiff in error having tendered the coupons of said bonds in 
payment of the taxes due to said State. 

‘The Supreme Court of the State, upon appeal herein, held: 

1. That the question as to what is the valid debt of the State 
having been decided under proceedings prescribed by the State 
for that purpose, to which the State was a party, and this action 
being brought to reopen that question under ‘‘an act to facilitate 
the collection of taxes,’’ could nut be sustained, as said act was 
not intended to afford the remedy claimed by the plaintiff in 
error. 

2. That said act affords a remedy only when the treasurer ille- 
gally and wrongfully refused to receive payment of taxes in the 
‘funds and moneys” tendered; and that the refusal of such offi- 
cer to receive coupons declared by the Supreme Court of the 


State to be invalid, is not an illegal and wrongful refusal. 
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3. That if the decision of said court (Bond Debt Cases, 12 
S. C., _) should be reversed, the effect of such reversal could 
not be to make illegal the acts of an officer previously done under 
and by authority of an act of the legislature passed in accord- 
ance with the decision of the court of last resort of the State. 


(1.) 


The decision of the Supreme Court of South Carolina upon 
these points does not present a federal question, and will there- 
fore be followed by this court. 

“It is the established doctrine of this court that it will adopt 
and follow the decisions of the State court in the construction of 
their constitution and statutes, when that construction has been 
settled by the decision of its highest judicial tribunal.” 

Nesmith v. Sheldon, 7 How., 818. | 

“It is the peculiar province and privilege of the State courts 
to construe their own statutes ; and it is no part of the functions 
of this court to review their decisions or assume jurisdiction over 
them on the pretence that their judgments have impaired the obli- 
gations of contracts. The power delegated to us is for the re- 
straint of unconstitutional legislation by the States, and not for 
the correction of alleged errors committed by their judiciary.” 

Commercial Bank of Cincinnati v. Buckingham’s Ex’ors. 

‘‘Where no federal question is involved, this court will follow 
the construction which has been uniformly given to the constitu- 
tion or laws of a State by its highest court.”’ 

Fairfield v. County of Gallatin, 100 U. S., 47. 
Randal v. Brigham, 7 Wall., 523. 

“Except where the federal constitution and laws are concerned, 
the courts of the United States, in passing upon the constitution 
and statutes of a State, conform to the settled construction of 
them by the highest State court; and when the latter holds a 
pretended act of the legislature to be void, and nota law, the 
courts of the United States are bound to hold accordingly.”’ 

Town of South Ottawa v. Perkins, 94 U. S., 261. 
Post v. Supervisors, 105 U. 8., 667. 

Amoskeag Bank v. Ottawa, 105 U. 8., 667. 
Township of Elmwood v. Marcy, 92 U.58., 294. 
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(2.) 

Where the record shows that two questions are presented by 
the pleadings, one federal and one non-federal, and that the deci- 
sion below rested on the non-federal question, this court has no 
jurisdiction to review the judgment. 

Adams County v. Burlington and Mo. R. R. Co., 112 U.S.., 
123. 

In this case the court, through the Chief Justice, said: 

“The decree rested alone on the defence of estoppel, which 
was broad enough to control the rights of the parties without dis- 
posing of the federal question which it was attempted to raise.” 

In Rector v. Ashley, 6 Wall., 142, the court through Mr. Jus- 
tice Miller, said: 

‘It is conceded that one of the points decided in the Supreme 
Court of the State against the plaintiff in error would be a sufh- 
cient ground for the jurisdiction, if it were the only one on which 
the court decided the case; but it is claimed that the decree is 
also based on another and distinct ground over which the court 
has no jurisdiction, and that, therefore, we cannot examine the 
first point. If there is this second ground on which the decree 
may still be supported, although the first were decided in favor 
of the plaintiff in error, it would be a useless labor to inquire 
into the correctness of the point which is of federal cognizance ; 
because, as the ruling of the State court must be assumed to be 
correct on the other proposition, no reversal could follow if that 
proposition were sufficiently broad to sustain the decree.”’ 

In Brown v. Atwell, adm’r, 92 U. S., 327, the court said: 

“To give this court jurisdiction over the judgment of a State 
court, it must appear that the decision of a federal question pre- 
sented to that court was necessary to the determination of the 
‘ause, and that it was actually decided, or that without deciding 
it, the judgment as rendered could not have been given.’ 

In Murdock v. City of Memphis, 20 Wall., 590, the court 
said : 

‘Two defences were interposed. * * * Either of these de- 
fences, if sustained, bars the action. The second involves a federal 
question, the other does not. The court in its decree sustains them 
both * * * As this defence is broad enough to maintain 
the decree, even though the federal question involved in the other 
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defence was decided wrong, we affirm the decree without consider- 
ing the other question, or expressing any opinion upon it.”’ 

In this case the question was considered of the changes made 
in the judiciary act of 1790 by the act of 1867, and it was held 
that where it appears (1) that one of the questions mentioned in 
the statute has been properly raised, and has been decided by the 
State court against the plaintiff in error, the Supreme Court has 
jurisdiction, (2) and must examine the judgment so far as to en- 
able it to decide whether this claim of right was correctly adjudi- 
cated by the State court, (3) and if it finds that it was rightly 
decided, the judgment must be affirmed. (4) If it was errone- 
ously decided, then the court must further inquire whether there 
is any other matter at issue adjudged by the State court suffi- 
ciently broad to maintain the judgment, notwithstanding the 
error in the decision of the Federal question. If this be found 
to be the case, the judgment will be affirmed without examina- 
tion into the soundness of the decision of such other matter at 
issue. S. C., p. 633, et sequitur. 

In Chonteau v. Gibson, 111 U. 8., 201, the court said: 

“The legal effect of the judgment set up in bar is a question of 
general law as to which the decision of the State court is not re- 
viewable here. The federal questions, if any there were in the 
case, lay behind this defence, and could not be reached until it 
was out of the way.”’ 

To the same effect are numerous other decisions of the Su- 
preme Court of the United States, among which are the follow- 
ing : 

Moore v. Mississippi, 21 Wall., 636. 

Bolling v. Leesner, 1 Otto, 594. 

Detroit Railway Co. v. Guthard, 114 U. 8., 134. 
Otis v. Oregon Steamship Co., 116 U. S., 548. 
Jacks v. Helena, 115 U. S., 288. 

Jenkins, assignee, v. Loewenthal, 110 U. 8., 222. 

For the foregoing reasons we submit that the appeal should be 
dismissed. 

, JOS. H. EARLE, 
Attorney General of South Carolina, 
for Defendant in Error. 


‘Printed at the Presbyterian Publishing House, Columbia, 8.C._ 
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APPEHN DIX. » 135 
EXTRACTS FROM CONSTITUTION. 
ART. 9. 


SecTION 7. For the purpose of defraying extraordinary ex- 
penditures, the State may contract public debts; but such debts 
shall be authorized by law for some single object, to be distinctly 
specified therein; and no such law shall take effect until it shall 
have been passed by the vote of two-thirds of the members of —__ 
each branch of the general assembly, to be recorded by yeas and - 
nays on the journals of each house respectively ; and every such 
law shall levy a tax annually sufficient to pay the annual interest 
of such debt. 


AMENDMENT TO CONSTITUTION. 
ART. 16. 


ARTICLE XVI. To the end that the public debt of South Caro- 
lina may not hereafter be increased, without the due consideration 137 
and free consent of the people of the State, the general assembly 
is hereby forbidden to create any further debt or obligation, either 
by the loan of the credit of the State, by guaranty, endorsement, 
or otherwise, except for the ordinary and current business of the 
State, without first submitting th» question, as to the creation of 
any such new debt, guaranty, endorsement, or loan of its credit, 
to the people of this State ut a general State election; and unless 
two-thirds of the qualified: voters of this State, voting on the 
question, shall be in favor of a further debt, guaranty, endorse- 


“ 138 
ment, or loan of its credit, none such shall be created or made. 


AN ACT 
To Authorize a State Loan to Pay Interest on the Public Debt. 
Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting in 
general assembly, and by the authority of the same, That the 
governor of the State be, and he is hereby, authorized to borrow, 
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on the credit of the State of South Carolina, on coupon bonds, 
within twelve months from the passage of this act, a sum not ex- 
ceeding one million dollars, or as much thereof as he may deem 
necessary, to pay interest on the public debt; the first payment 
of said interest is to be made on or before the first day of July, 
A. D. 1869; said bonds to bear interest at six per cent., payable 
semi-annually, and redeemable within twenty years from the pas- 
sage of this act. 

Sec. 2. That the bonds and coupons of said loan shall be paid 
in the city of New York. 

Sec. 3. That the bonds issued under the provisions of this act 
shall be signed by the governor and countersigned by the State 
treasurer ; and all such obligations shall be under the seal of the 
State. The coupons shall be signed by the State treasurer, or 
executed in such manner as may be designated by the governor. 

Sec. 4. That the faith, credit, and funds of the State of South 
Carolina are hereby solemnly pledged for the punctual payment 
of the interest and redemption of the principal of the loan author- 
ized by this act. 

Sec. 5. That the bonds authorized by this act shall be sold at 
the highest market price, and for not less than a sum to be fixed 
by the governor, attorney general, and the treasurer, who are 
hereby authorized to appoint, under a commission signed by them, 
some responsible bank or banker in the city of New York, to act 
as financial agent of the State, to be subject to their direction and 
control; and they are further authorized to pay such sums of 
money as may be necessary to effect the purposes of this act out 
of any funds of the State not otherwise appropriated: Provided, 
That the expenses of such financial agency shall not exceed the 
rates paid by other States for like services. 

Sec. 6. That an annual tax, in addition to all other taxes, 
shall be levied upon the property of the State, sufficient to pay 
the interest on the loan hereinbefore authorized, at the times 
when such interest shall fall due. 

In the Senate House, the twenty-sixth day of August, in the 
year of our Lord one thousand eight hundred and sixty-eight. 

L. BOOZER, President of the Senate. 
FRANKLIN J. MOSES, Jr., 


Speaker House of Representatives. 
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Approved: Rosert K. Scorr, Governor. 
(A. A. 1868, p. 18.) 


AN ACT 
To Authorize a Loan for the Relief of the Treasury. 


SECTION 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting in 
general assembly, and by the authority of the same, That the 
authority be, and is hereby, given to borrow, in accordance with 
the provisions of section 5 of this act, on the credit of the State 
of South Carolina, on coupon bonds, within twelve months from 
the passage of this act, a sum not exceeding one million of dol- 
lars, or as much thereof as may be deemed necessary, for the relief 
of the treasury of the State; said bonds to date from the Ist of 
January, 1869, and to bear interest at seven per cent., payable 
semi-annually, and redeemable at any time, at the option of the 
State, within twenty years from the date of said bonds. 

Sec. 2. That the bonds and coupons of the said loan shall be 
paid at the financial agency of the State, in the city of New York. 

Sec. 3. That the bonds issued under the provisions of this act 
shall be signed by the governor, and countersigned by the State 
treasurer; and all such obligations shall be under the seal of the 
State. ‘The coupons shall be signed by the State treasurer. 

Sec. 4. That the faith, credit, and funds of the State of South 
Carolina are hereby solemnly pledged for the punctual payment 
of the interest and the redemption of the principal of the loan 
authorized by this act. 

Sec. 5. That, to carry out the intent of section 1 of this act, 
said bonds may be used as collateral security for loans by the 
financial agent of the State, in the city of New York, in accord- 
ance with the directions of the governor, attorney general, comp- 
troller general, and treasurer of this State, who may also author- 
ize the said financial agent to sell said bonds at the highest market 
price, but not less than for a sum to be fixed by them; and they 
are further authorized to pay such sums of money as may be 
necessary to effect the purposes of this act out of any funds of the 
State not otherwise appropriated. 
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Sec. 6. That an annual tax, in addition to all uther taxes, 
shall be levied upon the property of the State sufficient to pay 
the interest on the loan hereinbefore authorized at the times when 
such interest shall fall due. 

Approved February 17, 1869. 

(A. A. 1869, p. 182.) 


JOINT RESOLUTION 


To Raise a Commission to Investigate the Indebtedness of the 
State. 


In view of the great uncertainty that exists in the minds of the 
property owners and tax-paying portion of our people as to the 
real and definite amount of the true and valid indebtedness of the 
State and the character of the obligations out ofwhich the indebt 
edness has grown, and of the equally unsatisfactory condition of 
the credit of the State as long as any doubt or suspicion attaches 
to claims held against her; and in order to give reasonable assur- 
ance to the honest creditor, on the one hand, that the State in- 
tends to faithfully meet her obligations at as early a date as prac- 
ticable, and, on the other hand, to satisfy the taxpayer that the 
general assembly will have proceeded intelligently in whatever 
steps may be taken to adjust and provide for the public debt; 
therefore, 

SECTION 1. Be it resolved by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting in 
general assembly, and by the authority of the same, That, in 
accordance with that portion of his excellency’s message touching 
this subject, a commission, to consist of three members of the 
Senate and four members of the House of Representatives, shall 
be elected by each house respectively. 

Sec. 2. It shall be the duty of said commission to make a com- 
plete and thorough investigation of the following and kindred 
matters, to wit: First, the entire amount of consolidated bonds 
and certificates of stock that have been issued under the act to 
reduce the volume of the public debt and provide for the payment 
of the same, approved December 22, 1873, so as to show, under 
proper heads and classifications, the number in the series, the let- 
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ter, date of issue, date of redemption, denomination, rate of inter- 
est, by whom signed and countersigned, and to whom issued. 
Second, whether there is in the State treasurer's office on file, as 
vouchers, cancelled bonds, coupons, and certificates of stocks of 
the issues described, issued in accordanee with law and author- 
ized to be consolidated by the act above recited to the amount re- 
quired by said act. 

Sec. 3. Should it appear to the commission, in the course of 
the investigation, that any of said bonds, certificates of stock, or 
coupons have been illegally or otherwise improperly issued, it 
shall report the same, together with the evidence upon which the 
illegality or non-conformity to law rests. 

Sec. 4. The commission is hereby authorized to require the 
holders of said bonds, coupons, and stock to produce the same for 
inspection before the commission in Columbia. Such as shall be 
found to have been issued according to law and that are valid 
bona fide bonds, coupons, and stocks shall be registered by their 
number, letter, denomination, and such other distinctive titles as 
may be best suited to the object in view, and shall be certified as 
correct in such form as the commission may deem proper. 

Sec. 5. The commission shall have full power and authority to 
send for persons and papers, and to administer oaths; and false 
swearing by or before said commission shall be indictable and 
punishable as perjury. 

Sec. 6. The comptroller general and treasurer are hereby 
authorized and required to co-operate with said commission when 
called upon. 

Sec. 7. The commission shall be authorized to sit during the 
recess of the general assembly. 

Src. 8. The compensation of the commission shall be a per 
diem of five dollars each. 

Sc. 9. It shall also be the duty of said-commission to investi- 
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gate the amount and character of the floating indebtedness of the 
State and make a report thereon in detail. 

Src. 10. That said commission shall have power to report any 
special matter. 

Sec. 11. That before said commission shall enter upon its du- 
ties, each of the commissioners shall first take and subscribe the 


following oath, to wit: “I solemnly swear that I am not now, 
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nor was I at the date of my appointment as commissioner, direct- 
ly or indirectly interested in any bonds or other evidence of State 
indebtedness to come before me as commissioner; nor am I, or 
will I become, the attorney or legal representative of any party 
interested in any such bonds or evidence of indebtedness; and, 
further, that I will honestly, fairly, and to the best of my ability 
perform the duties of commissioner as required by the joint reso- 
lution under which I was appointed: So help me God.” 

Sec. 12. That said commission shall make a report to the gen- 
eral assembly at the next regular session, during the first week 
of said session. 


Approved June 8, 1877. 
(A. A., 1877, p. 318.) 


JOINT RESOLUTION 


Providing a Mode of Ascertaining the Debt of the State, and of 
Liquidating and Settling the same. 


Section 1. Be it resolved by the Senate and House of Repre- 
sentatives cf the State of South Carolina, now met and sitting in 
general assembly, and by the authority of the same, That a spe- 
cial court, to be known as the Court of Claims, be, and the same 
is hereby, established, to consist of three of the Circuit Judges of 
this State now in commission, who shall be selected by the joint 
vote of the general assembly, any two of whom shall constitute a 
quorum, which said court shall have jurisdiction to hear and de- 
termine any case or cases made up or brought to test the validity 
of any of the consolidated bonds, coupons, and certificates of stock, 
or of any of the various classes of them, mentioned in the said 
report of the bond commission. as resting on vouchers not issued 
in accordance with law and authorized to be consolidated by the 
act of the general assembly, approved December 22, 1873, en- 
titled “‘An act to reduce the volume of the public debt and pro- 
vide for the payment of the same,”’ and also as not issued in ac- 
cordance with law, and further designated and described in sched- 
ule 6 of the said report. 

Sec. 2. That there shall be the same right of appeal in every 
respect from the said special court to the Supreme Court of this 
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State as now exists from the Circuit Courts to the Supreme 
Court, to be in accordance with and be governed by the same 
rules and regulations now existing in appeals from the said Cir- 
cuit Courts to the Supreme Court, with a right of appeal, by writ 
of error, or otherwise, as provided by law, to the Supreme Court 
of the United States. 

Sec. 3. That the pleadings and practice in the cases made and 
suits brought in said special court shall conform to and be gov- 
erned by the same laws, rules, and regulations governing the Cir- 
cuit Courts of this State. 

Sec. 4. That the said special court shall have the same right 
to enter judgment, issue execution, punish for contempt, and en- 
force its mandates as is now possessed by the Circuit Courts of 
this State. 

Sec. 5. That said court shall have the power to appoint their 
own clerk and a marshal, who shall have all the powers of a sheriff 
under the laws of this State. 

Sec. 6. That the said special court shall convene in the city of 
Columbia on the first Monday in May next, and shall hold its 
sessions at such times as the said court shall determine, with full 
power to adjourn from time to time, as to the said court may seem 
proper. 

Sec. 7. That in case of the death, resignation, or inability from 
any cause to serve on said court of any one or more of the judges 
selected as aforesaid, the governor of the State, upon the recom- 
mendation of the court, shall appoint from among the other Cir- 
cuit Judges in commission, one or more judges in lieu and stead of 
the judge or judges that have so died, resigned, or be disabled to 
serve. 

Sec. 8. That the State shall be represented in the said special 
court by the attorney general and two associate counsel, learned 
in the law, to be selected by the joint vote of the general assem- 
bly ; and in the preparation, conduct, and management of the said 
cases and suits made, brought, or defended, or any of them, and 
in determining the propriety and conduct of appeals from any of 
the decisions, decrees, or orders of the said court, the opinion of 
the attorney general and his associates, or a majority of them, 
shall control. 

Src. 9. That the attorney general and his said associates, with 
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163 the consent of the creditors of this State, or so many of them as 
shall be necessary, may make up a case or cases to be heard and 
determined in said court, in which, if practicable, the State shall 
be defendant, to test the validity of the said consolidated bonds 
and coupons and certificates of stock mentioned in said schedule 
6, bringing before the court the various classes of vouchers which, 
it is alleged in the report of the said commission, impair the val- 
idity of the said consolidated bonds, coupons, and certificates of 
stock, or any of them. 

Sec. 10. That there shall be levied for the current fiscal year 
a tax sufficient to pay the coupons and interest orders maturing 
on the outstanding consolidation bonds and certificates of stock 
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during the said fiscal year. 

Sec. 11. That the coupons and interest orders on the consoli- 
dated bonds and certificates of stock mentioned in schedule 5 of 
the said report be paid by the State treasurer on presentation— 
those for the last fiscal year out of the money now in the treas- 
ury for that purpose, and those for the current fiscal year out of 
the proceeds of the tax to be levied for that purpose, when so " 

165 levied and collected. 

Sec. 12. That the coupons and interest orders on any of the 
several classes of consolidation bonds or certificates of stock men- 
tioned in the said schedule 6 shall be paid out of the proceeds of 
the taxes for the last and the current fiscal years, respectively, 
whenever there shall be a final adjudication as to the validity of 
the said several classes of bonds and certificates of stock in favor 
of said bonds and certificates of stock in the manner hereinbefore 


provided, and none other. 
Sec. 13. That the State treasurer is hereby authorized and | 
166 required to receive, from the holders willing to surrender the same, 
all outstanding bonds and certificates of stock of the State issued 
prior to January 1, 1866, and of coupons on said bonds and in- | 
terest Orders upon the interest on said certificates of stock, and 
shall, thereupon, in exchange therefor, issue to said holders other 
coupon bonds and certificates of stock at fifty per centum of the 
face value thereof in all respects as is provided for in the act of 
the general assembly, approved 22d of December, 1873, entitled 
‘“‘An act to reduce the volume of the public debt and provide for e 
the payment of the same:"’ Provided, That the privilege of the 
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holders of said bonds, certificates of stock, coupons, and interest 
orders to surrender the same and receive other bonds and certifi- 
cates of stock in exchange therefor and in lieu thereof shall cease 
and determine on the first day of November, 1878. 

Sec. 14. That all persons hoiding bonds or coupons of bonds, 
certificates of stock, or interest orders thereon, issued by this State 
since the first day of January, 1866, before they can be entitled 
to the benefits of the act of the general assembly, approved 22d 
December, 1873, entitled *‘An act to reduce the volume of the 
public det. and to provide for the payment of the same,’’ shall 
present the same for examination before the person or persons 
appointed to examine the debts, liabilities, and unfunded debt of 
the State, and for such of said bonds, coupons, certificates of stock, 
interest orders, or any of them not belonging to any class report- 
ed by said commission as invalid, as the person or persons so ex- 
amining the same shall direct, the State treasurer shall issue con- 
solidation bonds or certificates of stock at the rate and in the 
mode provided in said act. 

Sec. 15. That the bonds and certificates of stock and exchange 
and transfer certificates of stock mentioned in said report as is- 
sued by F. L. Cardozo as State Treasurer, the same being signed 
by D. H. Chamberlain as governor, and countersigned by Thomas 
C. Dunn as comptroller general, after the terms of these officials 
had expired, amounting in the whole to fifty-four thousand six 
hundred dollars ($54,600), be, and the same are hereby, declared 
to be in all respects as if the same had been issued before the ex- 
piration of the said terms of office of said officials, and the valid- 
ity thereof shall be determined in the same manner as is herein- 
before provided for determining the validity of bonds and certifi- 
cates of stock mentioned in schedule 6 of said report. 

Sec. 16. That all the uafunded debts and liabilities of the 
State accruing before the first day of November, 1876, including 
herein the bills of the Bank of the State, and so much of the 
funded debt as is known as the “Little Bonanza,” and the lia- 
bility of the State by guarantee of the Spartanburg and Union 
Railroad bonds, the balance due them by judgment of the court, 
after applying the proceeds of the sale of said road, amounting to 
four hundred and seventy-four thousand six hundred dollars, be 
settled, after proper proof and examination, in such mode as the 
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general assembly shall determine, at the rate of fifty per centum, 
payable in coupon bonds bearing intcrest at the rate of six per 
centum per annum, payable semi-annually, the principal payable 
in ten years, in full satisfaction of said demands, except that ad- 
vances made in money, supplies, and labor for the lunatic asy- 
lum, deaf and dumb asylum, and State penitentiary shall be paid 
in the amount actually found to be due after proof and proper 
examination thereof, the said payment to be made in coupon bonds 
of like character to those hereinbefore mentioned, for the full 
amount allowed after said examination: Provided, That in all 
cases in which the amount allowed shall be less than one hundred 
dollars the said sum shall be paid in cash. 
Approved March 22, 1878. 
(A. A., 1878, p. 669.) 


AN ACT 


To Provide for the Settlement of the Consolidated Debt of the 
State in Accordance with the Decision of the Supreme 
Court of South Carolina. 


Whereas under the provisions of the joint resolution, approved 
22d March, 1878, entitled ‘“‘A joint resolution providing a 
mode of ascertaining the debt of the State and of liquidating 
and settling the same,’’ cases were duly made up and brought in 
the Court of Claims established by said joint resolution, which 
cases were brought to test the validity of portions of the consoli- 
dated bonds and stocks of the State in accordance with the pro- 
visions of said joint resolution; and whereas said cases were 
heard and passed upon by said Court of Claims, the State being 
duly represented ; and whereas an appeal was taken in said cases 
to the Supreme Court of the State and a final decision therein 
rendered ; and whereas it is to the interest of the State and her 
creditors that the principles established in the said decision of 
the Supreme Court should be accepted as final and forthwith ap- 
plied in the elimination from the consolidated debt of the State 
of all invalid material; therefore, 

Section 1. Be ct enacted by the Senate and House of Rep- 
resentatives of the State of South Carolina, now met and sitting 
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in General Assembly, and by the authority of the same, That 175 
the Hon. James C. Coit be, and he is hereby, appointed and 
created a special commissioner, whose duty it shall be, and who 
is hereby authorized and directed, to ascertain and establish the 
exact percentage and amount of the invalidity of each and every 
consolidated bond and certificate of stock of the State consolida- 
ted debt and of the interest thereon in accordance with the prin- 
ciples laid down in the decision of the Supreme Court of this 
State made in the cases entitled ‘“G. M. Walker, cashiér, appel- 
lant, against the State of South Carolina, respondent,” “F. J. 
Pelzer, appellant, against idem, respondent,’ and the remaining _ 
cases heard and decided with the above named cases. 

Sec. 2. That the said special commissioner shall forthwith 
enter upon the discharge of the duty required of him in the first 
section hereof; and he shall, at least once in each month during 
the period of said ascertainment and investigation, make a de- 
tailed report to the State treasurer, setting forth therein by their 
numbers the consolidated bonds, coupons, certificates of stock, 
and interest orders investigated by him during the previous 
month ; also whether the same, under the decision of the Su- 1477 
preme Court aforesaid, be wholly valid or only partially valid, 
and where only partially valid in each case he shall also set forth 
the exact percentage, amount, and character of the invalidity. 
That he shall continue to make such detailed reports to the State 
treasurer until he shall have investigated and reported upon the 
entire consolidated debt of the State. 

Sec. 3. That the said special commissioner shall proceed with 
the said investigation and make his said reports in the following 
order: First. The consolidated bonds, stocks, and the interest 
thereon which may have been pronounced valid by the Court of 178 
Claims aforesaid. Second. The consolidated bonds, stocks, and 
the interest thereon embraced in schedule five of the report of 
the commission to investigate the indebtedness of the State created 
under the joint resolution approved 8th June, 1877. Third. 

The consolidated bonds and stocks, with the interest thereon, 
issued since &th June, 1877. Fourth. The consolidated bonds 
and stocks. with the interest thereon, embraced in schedule six of 
the report of the said commission to investigate the indebtedness 
of the State, created under the joint resolution approved 8th 
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June, 1877. And, lastly, all other consolidated bonds and stocks, 
with the interest thereon, which may be outstanding and not 
hereinbefore enumerated. 

Src. 4. That in each and every case where the said special 
commissioner shall find any bond or certificate of stuck partially 
invalid, he shall calculate and ascertain the exact amount of un- 
paid interest which had matured up to Ist July, 1878, on the 
valid portion of each of such bonds and certificates of stock so 
found partially invalid, and the amount of such unpaid interest 
shall also be specified in the said report in reference to such 
bonds and stocks directed to be made by him in section 2 hereof. 

Sec. 5. That every holder of any bond or certificate of stock, 
or of the interest thereon, which may be reported by the said 
special commissioner as partially invalid, shall have the right to 
surrender to the State treasurer for cancellation such bond or 
certificate of stock and the interest thereon (whether such inter- 
est be in the form of a coupon or of an interest order) ; and upon 
such surrender and cancellation he shall be entitled to receive 
from the State treasurer, who is hereby authorized and required 
to issue the same, a new bond or certificate of stock equal in 
amount to the exact amount of the valid portion of such bond or 
certificate of stock, or coupon or interest order: Provided, Said 
coupon or interest order shall have matured on or before July 
Ist, 1878, as reported by the said special commissioner, such new 
bond or certificate of stock to be of the same class and character 
and to have the same rights and privileges as those surrendered, 
or as do those to which belonged the coupons and interest orders 
surrendered, as herein provided for, that is to say, such new 
bonds and certificates of stock to be in all respects similar and of 
like validity to and having the same benefits and privileges as 
those provided for in the act, approved December 22d, 1873, en- 
titled *‘An act to reduce the volume of the public debt and pro- 
vide for the payment of the same,’’ saving and except that the 
first coupon or interest to mature. thereon shall mature on the Ist 
January, 1879. 

Sec. 6. That every holder of any detached coupons or interest 
orders which may be reported by the said special commissioner as 
partially invalid shall have the right to surrender to the State 
treasurer for cancellation such detached coupons or interest orders, 
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and for so much of the same as may have matured on or before 
the Ist July, 1878, the said holder shall be entitled to receive 
from the State treasurer, who is hereby authorized and required 
to issue the same, a new bond or certificate of stock equal in 
amount to the exact amount of valid portion of such detached 
coupons or interest orders, as reported by the said special com- 
missioner, such new bond or certificate of stock to be of the same 
class and character, and to have the same rights and privileges 
as do the bonds and stocks authorized to be issued under the act, 
approved 22d December. 1873, entitled ‘“‘An act to reduce the 
volume of the public debt and provide for the payment of the 
same, saving and except that the first coupon or interest to ma- 
ture thereon shall mature on the Ist day of January, 1879: 
Provided, That no coupon or interest shall be allowed or paid in 
any case where interest shall have already been paid for the same 
period on original bonds and stocks surrendered for cancellation 
as aforesaid. 

Sec. 7. That the interest due and unpaid on Ist July, 1878, 
and prior thereto, on the valid portion of the bonds and stocks 
which may be reported as aforesaid partially invalid, and on the 
bonds and stocks which may be reported as aforesaid wholly valid, 
shall be funded in new bonds or certificates of stock of the same 
class and character in all respects as those provided for in section 
6 hereof for the funding of detached coupons and interest orders. 

Sec. 8. That the bonds and stocks reported by the special 
commissioner as valid, and the portions of the bonds and stocks 
also reported by him as valid, but exchanged by their holders, as 
hereinbefore provided in section 5 hereof, for new consolidation 
bonds or stocks, are hereby declared to be valid and unques- 
tioned obligations of this State. 

Sec. 9. That the office of special commissioner hereinbefore 
created shall cease and determine on the 3lst October, 1880; 
and the said special commissioner shall receive for his services in 
this matter a salary at the rate of two thousand five hundred dol- 
lars per annum, payable monthly during the term of his office. 
He shall also be paid in the same manner and at the same time 
the sum of eighteen hundred dollars for clerk hire, and the sum 
of two hundred dollars for books and contingent expenses, if so 


much be necessary. 
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Sec. 10. That in the event of a vacancy occurring in the said 
office of special commissioner by death, resignation, or from any 
other cause, the governor of the State is hereby authorized and 
directed to fill said vacancy. 

Approved December 23, 1879 

(A. A. 1879, 17 Stat., 104.) 


AN ACT 


To Amend an Act Entitled ‘-An Act to Provide for the Settle- 
ment of the Consolidated Debt of the State in accordance 
with the Decision of the Supreme Court of South Carolina,” 
Approved December 23, 1879. 


Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the State of South Carolina, now met and sitting in 
General Assembly, and by the authority of the same, That an 
act entitled “‘An act to provide for the settlement of the consoli- 
dated debt of the State in accordance with the decision of the 
Supreme Court of South Carolina,’’ approved December 23, 
1879, be, and the same is hereby, amended as follows: Strike 
out from section second of said act the word “coupons” and in- 
sert in lieu thereof the word “‘and’’; strike out from said section 
the words ‘“‘and interest orders.”’ 

Src. 2.'Add to the third section of said act the following: 
“Provided, That nothing herein contained shall be construed to 
prevent the said special commissioner from reporting upon any 
bond or certificate of stock out of its order, as hereinbefore pre- 
scribed, and along with any other class, if the validity or inva- 
lidity of the said bond or certificate of stock has been ascertained 
in his investigation of those of a prior class.” 

Sec. 3. Strike out the whole of section four of said act. 

Sec. 4. Insert after the words “interest thereon,’’ where they 
first occur in section 5 of said act, the words ‘‘whether said in- 
terest be attached or detached ;"’ strike out from section five of 
said act the words ‘‘as reported by the said special commissioner,”’ 
where they occur immediately following the figures ‘1878" in 
said section. 

Sec. 5. Insert after the words “interest orders,’ where they 
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first occur in section six of said act, the words “‘which have ma- 
tured upon bonds or certificates of stock.” 

Sec. 6. Strike out from section nine of said act, where they 
occur, the words ‘‘at the rate’ and the words “‘per annum.” 

Sec. 7. Change the numbers of sections 5, 6, 7, 8, 9, and 10 
to numbers 4, 5, 6, 7, 8, and 9 respectively. 

Sec. 8. Add the following to said act as section 10 thereof: 
‘‘That in the issue of new bonds and certificates of stock in ex- 
change for those surrendered, as provided for in the act to which 
this is an amendment, the State treasurer shall issue bonds and 
certificates of stock different in appearance as respects color from 
the bonds and certificates of stock surrendered, and which shall 
be numbered (the bonds in each denomination) consecutively from 
No. 1 as a new series. That the holders of the bonds and cer- 
tificates of stock found wholly valid by the said special commis- 
sioner, and the holders of all other valid consolidated bonds and 
certificates of stock of this State, shall have the right to surren- 
der the same to the State treasurer, who is hereby authorized and 
required to issue to such holders, in lieu of and in exchange for 
the bonds and certificates of stock so surrendered, other bonds and 
certificates of stock of the same amount and tenor, maturing at 
the same time and bearing the same rate of interest as the bonds 
and certificates of stock surrendered us aforesaid, and being of 
the same description and class, and numbered after the same man- 
ner, as the new bonds and certificates of stock directed to be 
issued in the first clause of this section. That all consolidated 
bonds and certificates of stock of this State which may at any 
time hereafter be issued under any law now of force shall be of 
the same color, class, and character, and shall be numbered in 
like manner as the bonds and certificates of stock whose issue is 
hereinbefore provided for. That all bonds and certificates of 
stock which may be surrendered to the State treasurer under the 
provisions of this act, and of the act of which it is an amend- 
ment, shall be cancelled and filed in the .office of the State treas- 
urer.” 

Sec. 9. That the sum of $300, if so much be necessary, be, 
and the same is hereby, appropriated to pay the contingent ex- 
penses which may be incurred by the special commissioner cre- 
ated under the act approved 24th December, 1879, and entitled 


19] 


193 


194 


: 
mo: We 


<4 


id 
5s 5 
rad 
* 
¢ 
Ber" = 
A 
ms 
wal 
a 
ae 
a 
# 
:#, 
ee 
> Fae 
a 7 . 
4 .f - 
% ped 
sf 
ae 
‘sa 
¥ - 
2 
% ” a 
mae 
i, 
i 
a 4, 
© ae 
we 
we 
as » 
i 
ae ag 
ee 
ee 
a 
a: 
* 
ae 
om «a 
» 
: nga 
c ai 
es og 
i 
a oe 
~ 
- « 
ee 
“<a 
Bas 
“ # 
é £9 
a 
eee 
ee 
Bs. 
Lo 
ee: 
ea 
ei ie SS 
= oF 
/ 
iv 
i 4 
*, e 
“e 
ene 
ra’ 
es 
e. * 
= = 
3 
> a 
tee te 
he, 
a 
ae 
; ae 
* is 
- 
4 
Ft 
cat 
al 
oe, 
“ey 
ee 
+e. 
soit 
: > 
‘el 
i 
x 
Ae 
ee 


& 4 . 
#8 4 og ae Me ey 
Tee the PR * 7 roe ws 


oe & NR 


Pre ae 


Lees, 


ee tel pe RL LF oe Y 


go renee 


a , 
~ ig jdm ee es 


e se 


a Se 
.: Se 


ef 
ee ae ee 
1 Koes 


50 


195 “An act to continue in force an act to extend the time for 


196 


funding the unquestionable debt of the State."’ The said amount 
to be paid on the warrants of comptroller general on the applica- 
tion of said special commissioner. 

Sec. 10. That in the discharge of the duties required under 
this act, and when he may deem it necessary in the determination 
of the validity or invalidity of the bonds and certificates of stock, 
the special commissioner shall have authority to send for persons 
and papers and to examine the records and vouchers pertaining 
thereto. 

Sec. 11. That the expenses which may be incurred by the 
State treasurer in the issue of bonds and stocks hereinbefore 
provided for shall be paid out of the appropriation made ‘to de- 
fray the expenses of completing the consolidation of the bonded 
debt’’ in section 4 of an act entitled ‘*‘An act to make appropria- 
tions for the payment of the per diem, mileage, and stationery 
certificates of the members of the general assembly,’’ approved 
December 24, 1879. 3 

Approved February 19, 1880. 

(A. A. 1880, 17 Stat., 240.) 
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